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Chapter 1

Introduction

In May 1997, the Foreign Investors Council (FIC), published its first White
Book, which contained a comprehensive set of proposals aimed at improving
the investment climate in Romania. A second edition, which took into
account progress already achieved and new issues that had emerged, was
produced in December 1999. This is the third edition of the White Book.
Despite Romania’s political stability, availability of resources and access to
export markets, the level of foreign investment in Romania has lagged behind
that of many other countries in Central and Eastern Europe.
Factors which contributed to this included: an economy characterised by high
inflation, little or no growth, and weak external credit ratings; a large state
sector which was slow to reform and privatize; an unstable legal and fiscal
framework; underdeveloped and poorly regulated capital markets; and an
inefficient and sometimes corrupt public administration.
This edition of the White Book is written against a rapidly changing background, in an environment which is becoming more favourable for investment. GDP has been growing since mid 2000 and inflation, although still
high, has been falling. International credit ratings have been strengthening
and relationships with international financial institutions improving.
Significant privatisations have taken place. The banking sector has progressively strengthened, reflecting increased participation by foreign banks and a
more effective regulatory environment.
Perhaps the most significant factor has been the developing relationship
between Romania and the European Union. Potential investors are likely to
be encouraged by the prospect of Romania’s eventual membership of the
European Union, even if the date of entry is still unclear. The progressive
incorporation of the Acquis Communautaire into Romanian law will provide a
more recognisable environment, while increasing levels of EU financial support will have a positive impact on the economy and its infrastructure.
The five years since the first edition of the White Book have seen important
progress in a number of the areas commented upon, including privatisation,
taxation, and the use of international accounting standards.
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Recent positive developments have included:
• the Government decision mandating prior consultation about
regulations which affect the business environment;
• legislation which aims to accelerate privatisation and thus reduce the
burden imposed by lossmaking and inefficient state enterprises;
• an ordinance relating to the monitoring of privatisation agreements,
which addresses an issue of increasing concern to investors who have
acquired formerly state-owned companies;
• the announcement of the intention to establish an agency for the
promotion of foreign investment.
Additionally, measures have been proposed which are intended to reduce
administrative barriers to business, covering areas such as streamlining the
process of registering businesses and obtaining permits, reducing the burden
of official audits and inspections, and achieving greater transparency in the
operation of public bodies. These proposals, which are being advanced by the
Ministry of Development and Prognosis, incorporate FIC suggestions. The
FIC believes that it is important that they are quickly brought to a satisfactory conclusion.
This edition of the White Book again includes recommendations for improvement of the investment climate in a range of areas. The following issues are
particularly significant:
Taxation
For many years the business climate has been adversely affected by frequent
changes in investment and fiscal legislation, including the withdrawal of tax
incentives before the expiration of the periods for which they had legally been
granted. The FIC is concerned at current plans to make significant changes in
areas which have a direct bearing on investment and exports, including elimination of the 6% tax payable on export profits (introduced in 2000) and
changing the tax regime applicable in free trade zones and disfavoured areas.
The FIC strongly urges that these plans be reassessed.
The FIC is not seeking selective incentives and ”facilities”. It advocates a stable environment of low tax rates, full deductibility of all business expenses
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and fast depreciation of investment in fixed assets. The FIC believes that,
whenever it is unavoidable that existing tax incentives be ended, they should
be phased out with reasonable transition arrangements which protect the
position of those who made their investments when the incentives were in
force.
FIC members who have substantial export businesses are experiencing serious delays in obtaining VAT refunds to which they are entitled. The FIC
strongly urges that this unacceptable situation be rectified and that the state
be made liable to pay interest on its debts to the private sector.
Public administration
The operation of the public administration continues to be a major concern
to investors. Issues include: a proliferation of requirements for approvals and
permits; administrative incompetence and lack of commitment; and corruption. The FIC recommends a serious effort to raise standards, through
improvement in the pay and conditions of civil servants, investment in training, and the enforcement of a strict code of ethics.
The FIC also urges action to streamline and standardise customs procedures.
Corporate governance
This report comments on a number of aspects of the legal framework for corporate governance. In relation to the unresolved issue of minority shareholders’ rights, the FIC is concerned that current proposals would give minorities
an influence disproportionate to their holdings and beyond best practice in
other countries, thereby hampering the business development plans of existing strategic investors and deterring potential future investors.
Operation of the legal system
Investors lack confidence that laws in the commercial sphere will be impartially enforced and that judicial processes will operate effectively and objectively. There is a perception that abuses in the financial sector and elsewhere
can go unpunished. Court decisions in relation to commercial litigation are
seen as lacking in consistency, timeliness and the support of clear argumentation. The FIC believes that strengthening of the legal framework for business should take high priority, and that this should focus on the resourcing,
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training, remuneration and integrity of key institutions, especially prosecutors, courts and the police.
Financing of investment
The availability of a wide range of financing options can play a key part in
encouraging investment. The FIC believes that development of well-regulated capital markets and private pension funds is urgently needed in order to
provide new local sources of funding for investment, through equity, debt
and other instruments. In a related area, the FIC advocates that APAPS
should broaden its definition of investment when assessing whether companies have complied with their obligations under privatisation agreements;
only investment through equity injection is currently recognised, whereas
international practice would also include debt financing and other instruments.
European Union accession
The FIC is encouraged by the progress which Romania has recently made
along the path to membership of the European Union. However, Romania’s
accession has been proceeding at a slower rate than the other candidate
countries, and important obstacles have yet to be overcome. Uncertainty
about accession may deter potential investors or divert them to countries
which are closer to accession.
The FIC recommends further acceleration of the accession process and determined action in the areas which, according to the European Commission, still
need to be tackled. Adoption of the measures proposed in this edition of the
White Book could make a positive contribution in this respect.
The creation of a functioning market economy is a key criterion for EU membership. To this end, it will be essential to ensure a level playing field for business. Some FIC members are concerned about unfair competition from lossmaking state enterprises and from the rescheduling of the debts of state and
some private companies.
In the adoption of the Acquis Communautaire, there has been a tendency to
go beyond the requirements of the relevant EU Directives and to set unrealistic implementation deadlines and targets. This may place Romania at a
competitive disadvantage in attracting investment. FIC members are in a
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position to facilitate effective implementation of the Acquis by making available their experience of similar processes in other countries.
This edition of the White Book expands on the above issues and deals with a
number of other matters
Members of the FIC are very willing to work with the relevant authorities in
elaborating on these proposals and translating them into action. In this
respect, the FIC sees considerable merit in holding regular formal meetings
between ministers and representatives of the FIC, in order to exchange views
on the investment climate and to review progress in relation to planned
changes.
Romania is steadily enhancing its international credibility. Actions already
taken and proposals in course of implementation indicate that improvement
of the investment climate is being given high priority. There is a greater will ingness to consult and to listen to the concerns of investors. We believe that
the measures proposed in this report will enable further improvement, and
will thereby contribute to a timely and successful entry into the European
Union.
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Chapter 2

2.1

Romania Overview

Recent economic developments
At the end of April, Standard and Poor’s raised Romania’s long term foreign
currency rating from single B to B plus. The upgrading, which had been
expected, reflects Romania’s reduced vulnerability to external pressures,
strong and enduring export performance, and more sustainable, private-sector driven economic growth. The long term rating for the national currency
has also been upgraded.
At the end of March 2002, the authorities reached an agreement with the IMF
on the supplementary letter of intent regarding completion of the first and
second reviews under the stand-by arrangement (SBA) for USD 383 million
which was approved by the IMF Board in October 2001. Additional measures
were agreed in areas where programme objectives had not yet been fully
achieved, including: reduction of losses in the energy sector; keeping wage
policy in state-owned companies within the targeted ceiling; and accelerating privatisation. The IMF Board is expected to discuss these additional
measures in June 2002.
Recent macroeconomic developments have been favourable and broadly in
line with the IMF programme. GDP was higher than targeted in 2001, showing a 5.3 per cent increase compared to the 1.8. per cent rate of growth
recorded for 2000, and was led primarily by domestic demand and higher
investments.
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Figure 1
Many observers expect a lower figure for 2002, as domestic consumption is
expected to slow down, while EU economic activity will start to pick up in the
second half of the year. As a result, inflation continued to decline, reaching
30.2 per cent at the end of 2001, despite the frequent adjustments in energy
prices which occurred last year. According to the monthly figures recorded
for early 2002, the target of reducing inflation to 22 per cent by the end of the
year is within reach.

Figure 2
Fiscal policy was tightened in the last quarter of 2001 and, as a result, the consolidated fiscal deficit was contained at 3.5 per cent of GDP, lower than the
initial government target. Further efforts towards tightening will be required
this year if the 3 per cent of GDP deficit target fixed by the 2002 Budget Law
is to be met. In order to improve weak revenue performance, the government
is planning to increase excise duties and adopt a simplified, non-discriminatory VAT and profit tax regime. On the external side, exports have continued
to perform well, despite the EU slowdown.
However, in 2001, strong growth in domestic demand contributed to a
widening of the trade deficit compared to the previous year, with growth in
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imports outstripping export growth. An improving service balance and higher current transfers helped to contain the increase in the current account
deficit. FDI inflows in 2001 were about USD 1,150 million, virtually
unchanged from the previous year.

Figure 3
Central bank foreign exchange reserves increased to around USD 3.9 billion
in December 2001, corresponding to more than three months of imports, and
have remained stable ever since. The Ministry of Finance is planning to
launch the first 10 year Eurobond in spring, following a successful Eurobond
issue in June 2001, which contributed to raising some EUR 600 million.
2.2

Recent developments in structural reforms
Negotiations on a PSAL II programme with the World Bank, worth USD 300
million, were finalised in December 2001. The main objective of the programme is to support structural reforms in the area of privatisation of stateowned enterprises, banking sector reform and privatisation, streamlining the
business environment, and improving social assistance. The loan is still subject to World Bank approval, which is expected by mid-year 2002. The deal
struck between World Bank representatives and their Romanian counterparts, the Ministry of Finance and the Authority for privatisation and State
Property Administration (APAPS), would involve restructuring or privatisation of 18 state-owned companies. The only large-scale industrial privatisation concluded in 2001 was that of Sidex, the country’s largest steel company, which was successfully sold to Anglo-Indian company ISPAT.
A law, aimed at accelerating privatisation, was approved in April this year. Its
key stipulations are:
• companies to be privatized will have their budget arrears fully or partially
written off as of December 2001;
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• within 90 days of privatisation, creditor utilities will decide whether to
write off, reschedule, or convert the privatized enterprise’s debts into
shares, which the investor will be given pre-emptive rights to acquire;
• State Owned Enterprises (SOEs) may be sold at any prevailing price, irrespective of the initial demand expressed by the state;
• the Government will be entitled to endorse sales for EUR 1, but selection
of the buyer will be made on the basis of other conditions, such as pledged
investments or employment;
• a special administration regime will be instituted during the pre-privatisation period, during which utilities will not be allowed to cut supplies to
companies in the process of privatisation.
The agreement with the IMF on a new economic programme for the 20012002 period also involves a series of structural reforms designed to address
the problem of growing inter-enterprise arrears. The authorities made a commitment to improve payment collection by public utilities, adjust energy
prices, and adhere to a strict wages policy in the state sector. In particular,
payment enforcement policies with respect to large industrial users and
municipal heating companies with weak payment records to utilities should
be toughened in the coming months. On 1 January 2002, electricity tariffs for
household and industrial consumption went up by 3.6 per cent on average.
Thermal power and fuel prices have also risen. Under the Supplementary
Letter of Intent sent to the IMF, the government agrees to transfer
Thermoelectrica’s heating units to local government.
In the banking sector, after the April 2001 privatisation of Banca Agricola,
which was sold to Raiffeisen Bank, APAPS opened the tender for Banca
Comerciala Romana, the largest state-owned bank, in March 2002. The
bank’s privatisation strategy was approved in October 2001 and envisages the
sale of a 51 per cent stake to a strategic investor. The government has chosen
Daiwa as privatisation advisor for the sale. Completion of the BCR privatisation process is a key structural performance target in the IMF programme.
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Chapter 3
3.1

Executive Summary

Legal
GR 396/2002 requires that draft regulations affecting the business environment must be submitted by the initiating authority to business associations
and non-governmental organisations in order to solicit their comments and
proposals. The comments and proposals of affected parties will provide valuable insight and enable lawmakers to improve proposed legislation.
In December 2000, the Electronic Archive of Security Interest in Personal
Property began operations. Key information in the database is a matter of
public record and it may be viewed transparently on the Internet.
Matters Requiring Improvement:
In order to attract foreign investment, Romania needs a robust and tested
legislative base as well as a reliable and transparent judicial system to enforce
that legislation. The FIC believes that Romania’s commercial legal foundation
requires improvement in at least the following three areas: (a) harmonisation
of laws; (b) judicial reform and (c) maintaining a level playing field for all
investors, domestic or foreign.
Since 1990, Romania’s parliament has passed many new laws that provided
welcome improvement over previous legislation. However, in certain
instances, inadequately considered legislative changes have become an
impediment to both domestic and foreign investment. In some cases,
Romania does not require new legislation. Instead, it needs better enforcement and judicial understanding of existing legislation. The basis of new
Romanian legislation should be existing EU law and directives which have
been tested by the numerous legislatures and committees of member countries.
Romania’s courts suffer from a shortage of trained judges and personnel
which has contributed to a massive backlog of litigation and unacceptable
delays in the administration of justice. Romania must give increased priority
to judicial reform. Judges must be further educated to be able to solve
increasingly complex commercial litigation. The caseload of the judges must
be reduced to a level where they may devote the necessary time to fully
understand the dispute and the appropriate application of the law. Romania’s
judicial system should seek to develop the following characteristics:
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Independence,
Accountability.

Integrity,

Predictability,

Efficiency,

Quality,

and

The FIC believes that there should be a level playing field for all investors,
whether domestic or foreign. Investment incentives granted to selected
investors invariably distort the marketplace. However, regardless of this distortion, the FIC believes that once an incentive has been granted, it should
not be arbitrarily withdrawn.
3.2

Accounting
The Romanian Authorities have recently taken a number of significant steps
towards implementing both International Accounting Standards (IAS) and
International Standards of Auditing (ISA).
The most important achievements have been:
• the introduction of a new reporting framework, based on the European
Union Fourth Directive and International Accounting Standards;
• creation of a functional audit body: the Chamber of Auditors, which operates based on the principles laid out in the European Union Eighth
Directive.
The FIC welcomes these achievements and further recommends:
• full implementation of all International Accounting Standards, including
inflation accounting (IAS 29);
• organisation of practical implementation training on accounting matters;
• development and publication of detailed account reconciliation procedures
to be carried out when calculating profit tax based upon IAS financial
statements (reconciliation of accounting and tax figures) and appropriate
training of fiscal inspectors on how to verify such calculations.

3.3

Taxation
A number of positive changes have occurred since the publication of the 1999
White Book recommendations. There have been decreases in some tax liabilities and fund contributions and increases in protocol expenses deductibility.
Investment incentives have been granted, although other existing incentives
have been removed.
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FIC recommendations:
• Review of hard currency repatriation rules. Exporters should not be liable
to pay fines for delays in hard currency repatriation.
• Observance of the 30 day term for VAT reimbursement stipulated by the
law so that cash flow problems and devaluation of reimbursable amounts
are avoided. Moreover, the state should pay interest on non-reimbursed
VAT.
• Cancellation of the legal provisions on advertising tax and contributions to
the National Cinematography Fund.
• Full deductibility for bad debt provisions and losses on the sale of company assets. Management and administration expenses incurred by a
Romanian permanent establishment should also be considered fully
deductible with regard to profit tax.
• An end to frequent and unexpected modifications of excise duties: excise
duties on tobacco products, for example, have been increased in three
tranches since 1 January alone. The FIC proposes a long transition period
if further increases in excise duties are planned.
• An end to the unpredictable and unstable character of the tax environment.
• An end to arbitrary withdrawal of tax incentives already granted: the most
recent example is the proposed new profit tax legislation, which seeks to
end the current low rate of tax on export profits and to change the tax
regime applying to free trade zones.
• Observance of both the provisions of double taxation agreements and
domestic legislation when applying withholding tax. The tax authorities
currently classify services incorrectly as transfer of know-how.
• Simplification and republication of tax legislation to ensure greater clarity.
3.4

Public administration and bureaucracy
Positive changes occurring since the publication of our December 1999 White
Book include: creation of the Authority for privatisation and State Property
Administration (APAPS) and of the Romanian Agency for Foreign
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Investments (ARIS); and the adoption of ”on site customs clearing” and of
the ”Common Transit Procedures”.
FIC recommendations:
• Simplification of the administrative steps for the start-up of a company in
order to avoid repetitive procedures. Repeal of the legal requirement
regarding the delivery of all authorisations upon registration of a company.
• A pivotal role for the Romanian Agency for Foreign Investments (ARIS) in
overcoming bureaucratic hurdles in the investment process, at both
national and local levels.
• Publication of guidelines for foreign investors approaching the Authority
for privatisation.
• A deadline for winding up the Authority for privatisation and passing any
remaining state assets to private fund managers.
• Elimination of the proposal, in the new draft labour code, to create a fund
which would be used to pay salaries due to employees in the event of the
insolvency of their employers.
• Implementation of electronic payments in export/import procedures with
the Romanian Customs Administration.
• Simplification and standardisation of customs procedures in order to avoid
abusive interpretations in implementing customs laws.
• A sustained and long-term programme to eliminate corruption.
3.5

Banking and financial services
Progress has been made in recent years in the areas of money supply and
inflation control, as well as in the restructuring of the Romanian banking system.
The quality of the banking system has improved as a result of consolidation
of the sector through privatisation and the elimination of small private banks
and of formerly state-owned Bancorex.
At the same time, the central bank has strengthened banking supervision and
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regulations, and implemented a system to monitor bank liquidity. However,
the collapse of the National Investment Fund, followed by the failure of BRS
and BID, has revealed a lack of supervision of the capital market and poor
communication between the main institutions involved in financial sector
supervision.
The Association of Romanian Banks (ARB) is now a well-functioning organisation, which has been actively involved in issues pertaining to the proper
functioning of the financial system.
FIC recommendations:
• Continued improvement of dialogue between the National Bank of
Romania and commercial banks.
• Reform of the pension system through adoption of the law on the organisation and operation of universal pension funds which has already been
submitted to Parliament.
• Implementation of the Electronic Clearing System in order to eliminate
current delays and excessive transaction costs, and making the TransFond
operational.
• Promotion of capital market development through improvement of the
structure and activity of CNVM, and adjustment of current capital market
regulations in order to create a coherent set of regulations.
3.6

European Union Accession
The FIC strongly supports Romania’s membership of the European Union.
The Report of the European Commission on progress towards accession,
published in November 2001, comments positively on developments in a
number of key aspects of Romania’s accession. However, the Report indicates that Romania lags behind other countries engaged in accession negotiations.
Uncertainty about ultimate entry into the EU could deter potential investors.
In the current negotiation and decision-making process it is therefore essential to avoid a situation whereby other applicant countries are accepted but
Romania’s position is left unclear and dependent on later determination by
an enlarged Union.
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The FIC urges increased momentum in the accession process and determined
action in the areas which, according to the European Commission, still need
to be tackled. Adoption of the measures proposed in this edition of the White
Book could make a positive contribution in this respect. Issues not dealt with
elsewhere in the White Book include the following:
• Promotion of a functioning market economy by ensuring a level playing
field for business. Some FIC members are concerned at unfair competition
from loss-making state enterprises and the practice of rescheduling debts
owed to the government in both the state and private sector;
• A tendency, in adopting the Acquis, to go beyond the requirements of the
relevant directives and to set unrealistic implementation deadlines and targets. This may place Romania at a competitive disadvantage in attracting
investment. FIC members are very willing to work closely with the authorities in order to facilitate effective implementation;
• The importance of ensuring the competitiveness of Romania’s industries,
in preparation for EU entry, by eliminating remaining trade barriers and
developing free trade agreements with Stability Pact members such as the
former Yugoslavia.
3.7

Corporate governance
Positive steps towards the creation of a strong corporate governance system
have been made, especially since the first attempt to regulate this field, the
former Government Emergency Ordinance 229/2000, which was subsequently repealed by Parliament.
Progress has been made over the past ten years in the harmonisation process
between the European Directives on Corporate Governance and Romanian
corporate legislation.
The Government and other national authorities competent to regulate corporate governance (i.e. the National Securities Commission and the Stock
Exchange) have displayed increasing concern for issues of corporate governance, focusing resources on the issue, and, at least initially, have consulted
most of the interested parties in the field.
There are still many areas in which improvement is possible. The FIC advocates implementation of the OECD Principles on Corporate Governance by
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creating sound regulatory structures and adequate enforcement procedures
for:
• clear establishment of the rights of shareholders;
• equitable treatment of shareholders;
• definition of the role of other stakeholders;
• disclosure and transparency;
• the responsibilities of the Board;
FIC recommendations:
• Striking of a balance between the various and sometimes conflicting interests of different parties (e.g. minority and majority shareholders, management), in order to prevent abuses which may hinder the activity of the
companies. The FIC does not consider that the present regulations in this
field included in GEO 28/2002 achieve that balance.
• Enactment of legal provisions in the field of corporate governance only
after broad consultation with all the important actors on the market, and
not under the pressure of different interest groups.
• Establishment of specialised commercial courts with fast track procedures.
• The members of a company’s board of administration should benefit under
the law from a good faith presumption and should not be subject to
harassment by minority shareholders. If such good faith is proven to have
been breached, severe penalties should be imposed against the parties
concerned.
In order to take advantage of the skills of experienced board directors, the FIC
recommends elimination of the legal restriction that limits board members to
serve on no more than three boards.
In the view of the FIC, the provisions regarding investors’ protection in the
GEO 28/2002 are still unbalanced and likely to generate major disequilibria
in corporate life, and consequently in the market. The FIC is interested to
assist in the improvement of the law as it passes through Parliament.
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3.8

Post-privatisation
In February 2002, the Government of Romania approved Government
Ordinance 25/2002 on Post-privatisation Control. The principles of this legislation are supported by the FIC since they will provide Romania’s State privatisation Authority (APAPS) with norms and guidelines as well as a certain
amount of flexibility for evaluating the fulfilment of investment obligations in
privatisation contracts.
Currently, there is a lack of clarity in the regulation and treatment of post-privatisation issues related to the contractual obligations undertaken by
investors upon the purchase of a company from the Romanian state. As the
commitments made by investors reach their deadlines for fulfilment, many
investors have found that their relationship with APAPS becomes difficult
due to the lack of specific legislation, policies and guidelines in the area of
post-privatisation. In many cases, investors have been forced to use legal
means such as the courts and arbitration in order to resolve differences with
APAPS.
Proper implementation of GO 25/2002 will send a strong signal to foreign
investors that Romania is serious about creating a healthy and positive
investment environment.

FIC recommendations:
• APAPS should avoid litigation with buyers of privatized companies by
using GO 25/2002 as a mandate to resolve contentious privatisation contract issues through negotiation rather than judicial means.
• The definition of investments within GO 25/2002 must be expanded to be
in line with international standards and include not only equity financing
but also debt financing and other more sophisticated investment instruments utilised by investors.
The members of the FIC are willing to work with APAPS to develop
GO 25/2002 applicable rules.
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Chapter 4

Legal

4.1

POSITIVE SIGNS

4.1.1

Law requiring public notice and comment period for proposed
legislation
In previous editions of the White Book, the FIC recommended publication in
draft form of legislation and other statutory instruments and a mandatory
period to enable interested parties to submit their comments to the issuing
public authority. The comments and proposals of affected parties will provide
valuable insight and enable lawmakers to improve proposed legislation.
GR 396/2002 addresses this issue. The resolution requires that draft regulations affecting the business environment must be submitted by the initiating
authority to business associations and non-governmental organisations in
order to solicit their comments and proposals. After the incorporation of
accepted comments and proposals, the initiating authority must then submit
the draft regulation to the Ministries and to other specialised bodies within
the central public administration for endorsement.

FIC Recommendations:
• In order to streamline the process, the FIC suggests that the submission of
comments and proposals also be permitted via email.
• The period during which interested parties must return comments and
proposals is ten days from receipt. In emergency cases, this requirement for
a short period is understood. However, in all other cases, the FIC recommends that the comment return period be extended.
4.1.2

Secured transactions and collateral registration
Prior to 2000, it was difficult for lenders to record pledges over certain assets
such as inventories of goods, receivables, and so on. There was no safeguard
to prevent the same collateral being pledged more than once, thus making
the establishment of creditor priority difficult in the event of a default and
foreclosure.
Law 99/1999 established a centrally maintained Electronic Archive of Security
Interest in Personal Property.
In December 2000, the Electronic Archive of Security Interest in Personal
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Property began operations. Key information in the database is a matter of
public record and it may be viewed transparently on the Internet.
4.1.3

Rapid response to controversial legislation
GEO 229/2000 granted what the FIC believed were excessive rights to minority shareholders. Immediately after its passage, it was clear that this legislation was extremely controversial.
Efforts by the FIC and others contributed to the suspension of GEO 229/2000
through the issuance of GEO 27/2001.

4.2

MATTERS FOR IMPROVEMENT
In order to attract foreign investment, Romania needs a robust and tested
legislative base as well as a reliable and transparent judicial system to enforce
that legislation.
The FIC believes that Romania’s commercial legal foundation requires
improvement in at least the following three areas:
1. harmonisation of laws;
2. Judicial reform;
3. Maintaining a level playing field for all investors, foreign or domestic.

4.2.1

harmonisation of laws
Since 1990, Romania’s parliament has passed many new laws that provided
welcome improvement over previous legislation. Legislation regarding company law, intellectual property, the Bucharest Stock Exchange, RASDAQ, privatisation including the transformation of Regii Autonome, banking, secured
transactions, bankruptcy and insurance are examples of such progress.
However, in certain instances, inadequately considered legislative changes
have become an impediment to both domestic and foreign investment. This
is true especially in relation to the confusing evolution of laws regarding fiscal policies and investment incentives. In some cases, Romania does not
require new legislation. Instead, it needs better enforcement and judicial
understanding of existing legislation.
Legislative instability is one of the primary concerns of domestic and foreign
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investors. A stable legislative base is mandatory in order that investors may
establish and grow their businesses.
Romania’s accession to the EU requires progressive integration of the Acquis
Communautaire – a subset of the common legislation of the EU. However,
harmonisation with EU Directives is still at an early stage. It will require a significant effort to adapt and harmonise Romanian legislation to EU standards.
Therefore, despite the desire for legislative stability, additional legislative
change is inevitable.
FIC Recommendations:
• The basis of new Romanian legislation should be existing EU law and
directives which have been tested by the numerous legislatures and committees of member countries. The FIC recommends legislative restraint,
with the main thrust of legislation in the commercial sphere being focused
on the adoption of the Acquis Communautaire.
• Special care must be taken to ensure that the benefits attached to the
adoption of any particular EU compliant law are fully understood in relation to the associated liabilities, and full harmonisation must be subject to
a time schedule that Romania can afford.
4.2.2

Judicial reform
The capacity to enforce the law systematically, effectively and impartially is an
indispensable condition for the operation of a market economy. The existance of the rule of law is evidenced by the law in action rather than by published law. It is the actual operation of the legal system that matters, not the
potential to act. In the end, justice is measured by the performance of the
court system.
Most business disputes have a legitimate basis and sometimes these disputes
require independent adjudication by a court of law. Therefore, timely resolution of commercial litigation is an important factor in private sector growth.
Romania’s courts suffer from a shortage of trained judges and personnel
which has contributed to a massive backlog of litigation and unacceptable
delays in the administration of justice. In addition, judicial reform has become
more critical to investors because GEO 138/2000 reduced the number of
adjudication levels in commercial matters from three to two.

26

Legal

In addition, increased trade with new foreign partners will result in more
complex commercial disputes. To participate in the resolution of those disputes, Romania will require a credible judicial system that meets the expectations of its trading partners.
FIC Recommendations:
• Romania must give increased priority to judicial reform.
• Judges must be further educated to be able to solve increasingly complex
commercial litigation.
• The caseload of the judges must be reduced to a level where they may
devote the necessary time to fully understand the dispute and the appropriate application of the law.
• Administration processes must be streamlined through the use of IT; court
clerks and other administrative personnel must receive better training and
be held accountable; terms between court hearings must be shortened;
subpoenas must be served on time and efficiently; and the number of
adjournments must be limited.
• Romania’s judicial system should seek to develop the following characteristics:
Independence – decisions should not be based upon connections,
pressures or bribes; judges and other persons associated with the
courts must establish an ethical culture within their peer ”judicial
family” which is impervious to outside pressures;
Integrity – judges must act in an ethical manner in order to safeguard their own reputation in addition to the reputation of the
courts;
Predictability – since precedents have much less weight in
Romania’s civil law system, consistent and proper judgments are of
utmost importance;
Efficiency – cases must be moved through the system without
inordinate delays;
Quality – judgments must take into account and respond fairly to
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the submissions to the court, and the final decision must be fully
developed with all citations in place;
Accountability – decisions should be published and accessible to
the public; a record of reversals on appeal should be maintained;
and peer review implemented.
4.2.3

Maintaining a level playing field for all investors, foreign or domestic
The FIC believes that there should be a level playing field for all investors,
whether domestic or foreign.
Investment incentives granted to selected investors invariably distort the
marketplace. However, regardless of this distortion, the FIC believes that
once an incentive has been granted, it should not be arbitrarily withdrawn.
Market distortion exists in other forms. For example, competition laws are
ineffective if some competitors do not pay their taxes or are permitted lengthy
periods in which to pay arrears.

FIC Recommendations
• No new investment incentives should be granted unless they are available
to all investors.
• Any incentives previously granted to investors should be honoured and
allowed to run their course. If international obligations require the ending
of specific incentives, realistic phasing-out periods should be established.
• The operation of the tax system and the application of new legislation must
avoid distortions to fair competition in the marketplace.
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Chapter 5

Accounting

5.1

POSITIVE SIGNS

5.1.1

Introduction of International Accounting Standards
as the reporting framework for companies in Romania
In 2001, new accounting legislation was implemented with a view to
Romanian financial statements becoming compliant with the European
Union Fourth Directive and with International Accounting Standards. These
new accounting regulations, hereinafter referred to as Romanian GAAP,
were applicable in 2001 to 197 companies and, by 2005, will apply to all companies meeting certain criteria based on turnover, total assets, and average
number of employees. Subsequent to 2005, it is foreseen that only very small
companies will report using a different framework.
Romanian GAAP is more restrictive than IAS in the sense that it prescribes a
certain format for the Balance Sheet and Income Statement and also a minimum number of notes to the financial statements. In addition, it also suggests a format for these notes.
At the beginning of 2002, the rules issued by the Ministry of Public Finance
did not permit use of International Accounting Standard 29 (”Financial
Reporting in Hyperinflationary Economies”) for Romanian GAAP statements
submitted to the Ministry, while companies were able to choose whether or
not to apply IAS 29 for reporting to other bodies, such as the Registry of
Commerce and the National Securities Commission.

5.1.2

Romanian Chamber of Auditors
Companies that report under Romanian GAAP are now required to nominate a financial auditor with the appropriate qualifications from the
Romanian Chamber of Auditors, and are no longer required to nominate
censors.
The Romanian Chamber of Auditors was created by Government Emergency
Ordinance in 1999 and regulates the auditing profession, adopting
International Standards on Auditing as National Standards.
Current legislation requires that at least three censors should be nominated
for companies not applying Romanian GAAP. Such individual censors cannot have more than three assignments.
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5.2

MATTERS FOR IMPROVEMENT

5.2.1

Tax Environment
The practical implementation of Romanian GAAP is still very much influenced by tax legislation in the minds of those who draw up accounts. It would
be advisable for the relevant authorities to draw a clear distinction between
the tax authorities and other users and to encourage a more judgmental
approach in the practical implementation of Romanian GAAP.
As such, we think that an accounting to tax reconciliation should be developed and made readily available in the financial statements. This will help to
mitigate the risk of judgmental IAS issues being ignored when applying
Romanian GAAP in practice because of uncertainty as to their fiscal impact,
with the result that the financial statements produced are less relevant to
users’ needs than would otherwise be the case.

5.2.2

International Accounting Standard 29
Currently, IAS 29 has been excluded from the reporting requirements to the
Ministry of Public Finance and is only optional for reporting to other bodies.
The current high inflation environment makes application of this standard a
necessity in order to allow a true understanding of the financial performance
of companies. In addition, any incomplete application of IAS may impair the
positive achievement of moving towards European Union accounting
requirements. We therefore encourage the Ministry of Public Finance to
require application of this standard for reporting to all bodies other than the
Ministry.

5.2.3

Practical Training Needs
As both accounting and audit related changes are highly significant, there is
an increasing need for practical implementation training, a need only partially covered by the Chamber of Auditors, the Ministry of Public Finance, and
audit and accounting firms. This training should be supplied using pre-EU
accession funding.
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Chapter 6
6.1

POSITIVE SIGNS

6.1.1

Decrease of the rate of profit tax

Taxation

Since 2000, the rate of profit tax has decreased from 38% to 25%. However,
even if the rules pertaining to profit tax computation have been published,
there are still some issues that require further clarification from the relevant
tax authorities, especially in respect of non-deductible expenses.
6.1.2

Increase in protocol deductibility
From April 2001, the deductibility limit for protocol expenses increased from
1% to 2%.

6.1.3

Profit tax reduction for cashed exports
From 2000, profits derived from exports have been taxed at 5% instead of
25%. In 2002, the reduced profit tax rate increased from 5% to 6%. However,
the reduced tax rate does not apply to all profits obtained from export, but
only to profits corresponding to cashed exports. The cash flow of companies
would be improved if the 6% profit tax rate applied to all exports.
The profit tax corresponding to the tax rate difference cannot be distributed
as dividends, but is recorded as a self-financing source.

6.1.4

Cancellation of the Romania Fund
During the last part of 2001, companies were required to make contributions
to the Romania Fund, computed as 1% of profit derived from exports. The
application of this tax was extremely controversial. However, the cancellation
of the Romania Fund has been offset by the increase of the reduced profit tax
rate applicable for export activities, from 5% to 6%.

6.1.5

Cancellation/decrease of contributions to certain funds
The 1999 edition of the White Book recommended cancellation of some of
the newly re-introduced funds which had significantly increased the tax burden on companies. We are pleased to note that, since then, the Agriculture
Fund and the Health Fund have been cancelled.
As of April 2001, the contribution to the Pension Fund was also cancelled.
In January 2002, the Education Fund was cancelled, and the Solidarity Fund
contribution decreased from 3% to 2%.
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6.1.6

Natural persons income taxation
Marginal rates of salary tax were reduced in 1999 from 45% to the current
40%. However, the burden still remains huge, when compared to other central and eastern European countries, as the marginal rate is applied starting
at a very low level of income and allowances for personal expenses are very
limited.
Under the new legislation regarding the globalization of income tax, the final
taxes to be paid by natural persons dropped to 5% dividend tax and 1% interest tax.

6.1.7

Social Insurance contributions
Social Insurance contribution liability has been divided between the employer and the employee. The overall rate increased from 30% to 35%, of which
23.33% is to be paid by the company, with the 11.67% difference to be supported by the employee. Social Insurance liability per employee has an upper
limit which is set by applying the above rate to an amount representing triple
the average gross salary for Social Insurance Budget calculation purposes
(currently ROL 5,582,000). However, companies were required to maintain
net salaries at a level not lower than prior to the date the above legislation
entered into force.

6.1.8

Fiscal incentives for investments
In December 1999, we recommended the reintroduction of fiscal incentives
for investments. In the meantime, a number of incentives have been granted,
such as:

6.1.8.1 Incentives for investments higher than USD 1 million
These incentives are applicable from July 2001 for cash investments of minimum USD 1 million, or the ROL equivalent, which will contribute to the
development of the Romanian economic infrastructure, are beneficial to the
economy, and create new jobs. The incentives include the use of the accelerated depreciation method with no prior approval required, a 20% investment
allowance, exemption from customs duties, and VAT postponement up to the
date the investments become operational, within 30 months of being registered with the Ministry of Development and Prognosis.
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However, a number of aspects of the law still remain unclear, namely the
conditions which should be fulfiled for an investment to be considered as
having a significant impact on the economy. Therefore, we suggest the
Ministry of Development and Prognosis issue rules in this respect.
The above law imposes certain limitations, such as granting customs duties
exemptions and VAT postponement only for those assets (equipment, software etc.) which are included in the list approved by the Ministries concerned.
6.1.8.2 Tax reduction for reinvested profit
From the beginning of 2001, companies have benefited from a tax reduction
on reinvested profits. Up to mid-April 2001, the incentive consisted of 10% of
the investment value deducted from taxable profit.
After this date, a 50% reduction on profit tax for reinvested profit was instat ed, replacing the above. However, there are still questions surrounding the
computation of the 50% profit tax reduction, including which profits- monthly or quarterly- should be used for investments, and which investments qualify for reductions and when- at the acquisition date or the commissioning
date.
The amount representing the profit tax reduction cannot be distributed as
dividends.
6.1.8.3 Industrial parks
Companies investing in industrial parks can benefit from certain incentives
including a deduction from tax on profit worth 20% of the value of the
investment, and VAT postponement until the date the investment becomes
operational.
As Romanian legislation is continually amended, we cannot say how long the
above-mentioned incentives might remain in force.
6.2

MATTERS FOR IMPROVEMENT
While the above measures have, despite the restrictions and concerns mentioned, generally improved the fiscal environment in Romania, there are a
number of areas which still need to be addressed as a matter of priority.
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The FIC is in favour of tax legislation which is:
• Simple;
• Competitive: tax rates should not be higher than those of other countries
in the region;
• Based on a clear fiscal strategy: the Government may wish to support specific regions or industries, but these objectives should be disclosed and
their duration announced.
6.2.1

Hard currency repatriation
Companies are required to cash hard currency from exports of goods and
services within certain deadlines. If the terms are not observed, the legislation
imposes fines of up to 20% per every month of delay, but not more than
100% of the non-repatriated amount. The same penalties apply for late settlement of advances granted to foreign suppliers.
The FIC understands the Romanian Government’s desire to ensure the rapid
repatriation of export proceeds. However, it should also be recognised that
exporters are directly motivated to receive the amounts due to them and such
severe sanctions seem unjustified and unfair.
Moreover, the tax authorities apply 19% VAT on the non-repatriated
amount, as the legislation stipulates that one of the conditions to be met in
order to benefit from the zero VAT rate is that the exports be cashed.
Therefore, we strongly recommend a review of the legislation concerning
hard currency repatriation.

6.2.2

Delays in VAT reimbursement
VAT legislation allows for VAT refunds if a company is in a reimbursement
position. In this case, the company should file a request with the tax authorities. The VAT refund procedure stipulates that the tax authorities should perform a tax inspection within one month of the reimbursement request date in
order to certify that the company is entitled to recover its VAT.
In practice, the above procedure is not strictly respected. In most cases, tax
authorities can start the inspection within a period of up to eight months
from the date the request was submitted, and this inspection can take several months to complete.
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Therefore, investors are confronted with cash flow problems, due to delays in
recovering their VAT credits, and also record considerable devaluation losses.
We recommend that the Ministry of Finance issue internal rules to improve
and monitor the VAT reimbursement procedure. Moreover, since the state
blocks amounts that could be used by investors in their businesses, the state
should pay interest on non-reimbursed VAT.
We understand that the draft provisions of the new VAT legislation are likely to change the reimbursement procedure when they are enforced, but no
interest will be paid by the state on non-refunded VAT.
6.2.3

Advertising tax and National Cinematography Fund contribution
Domestic legislation stipulates that companies benefiting from advertising
services are liable to pay an advertising tax amounting to around 1-3% of the
value of the advertising contract. They are also liable to pay a contribution to
the National Cinematography Fund for purchase of amounts of advertising
time, amounting to 3% of the value paid for airtime.
The FIC recommends that the justification for these taxes should be reexamined. Both are discriminatory, in that they single out one element of business
cost, namely advertising, for taxation.
Additionally, the legislation regarding these taxes is open to interpretation, as
it does not clearly stipulate whether they are subject to VAT or not. Moreover,
the legal provisions regarding the contribution to the National
Cinematography Fund have changed: thus, the old return for declaration of
the above contribution can no longer valid. Currently, companies use a return
form prepared by the National Cinematography Centre, instead of the return
form approved according to the implementation instructions of the relevant
legislation.
The FIC suggests that the legal provisions on advertising tax and those on the
contribution to the National Cinematography Fund be cancelled.

6.2.4

Limited deductibility of bad debt provisions
According to the relevant legislation, bad debt expenses are deductible only
in cases where a client is declared bankrupt by court decision. The FIC rec-
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ommends that the bad debt provisions should be fully deductible for profit
tax purposes.
6.2.5

Tax deductibility of capital losses
Capital gains resulting from sale of company assets are fully taxable, but losses resulting from the disposal of assets at less than book value are not tax
deductible. The FIC is not aware of any other country in which such a rule
applies.
The FIC recommends that losses on sale of company assets be fully tax
deductible.

6.2.6

Decrease of the deductibility of management expenses for branches
Profit tax legislation restricts the deductibility of management and administration expenses for permanent establishments created in Romania by foreign
nationals to 10% of the taxable salary expenses incurred by the permanent
establishment.
It is unreasonable to restrict the deductibility of management expenses to a
arbitrary percentage. Therefore, the FIC recommends full deductibility of
management and administration expenses when they are recorded in the
accounting books.

6.2.7

Unstable tax climate
In 1999 the FIC deplored the unstable tax climate existing in Romania.
Certain improvements have been made, but the legislation is still subject to
constant change and there continue to be too many areas which are open to
interpretation. Too many tax inspections are performed unexpectedly on the
same companies, auditing the same taxation issues and periods. There are
numerous instances in which the same law has been interpreted and applied
in different ways by the same tax authority.
The FIC recommends that a code of tax audit procedures should be issued in
order to provide taxpayers with protection against recurrent and heavyhanded tax inspections. Such a code should stipulate that, once the authorities have completed a tax audit, the period and/or issue checked can not be
re-opened by subsequent audits. Furthermore, the Minister of Finance (or his
representative) should be empowered to make definitive public rulings which
are binding on both the taxpayer and the tax authorities.
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6.2.8

Consistency of incentives granted
In the 1999 White Book recommendations, we criticised the fact that tax
incentives granted were often withdrawn shortly afterwards. In the meantime, the situation has not improved. Certain incentives have been offered
but, as the tax legislation is perceived as being under permanent amendment,
investors still cannot be reassured that the incentives they benefit from will
not subsequently be withdrawn.
As was presented under point 6.1.8.2 above, companies could benefit from a
50% reduction in profit tax for re-invested profits. We understand that the
draft profit tax legislation, which is scheduled to enter into force on 1 July
2002, would abrogate the legal provisions above, as well as those referring to
small and medium-sized enterprises which benefit from profit tax exemption
for reinvested profits. We also understand that the enforcement of the new
legislation would cancel the profit tax incentives granted for free trade zones
and disadvantaged areas, and increase the rate of tax applicable to profit
derived from exports from its current level of 5% (see point 6.1.3 above) to
12.5% beginning in 2003 and, from 2004, to the normal profit tax rate of 25%.
We strongly object to the changes regarding profit tax which are contained in
the new legal provisions.
The FIC therefore reiterates its view that a stable tax environment is an
important component of the investment climate and suggests that changes
such as those discussed above should be implemented over a period of not
less than ten years.

6.2.9

Excise duties
Starting with 2002, the new legislation issued in respect of excise duties has
entailed major changes in the calculation method of these duties, which have
mainly increased. For example, the excise duties on tobacco have increased
almost threefold. The FIC does not agree to the new legal provisions in
respect of excise duties and proposes a long period of transition if further
increases in excise duties are planned.

6.2.10 Withholding tax
International practice clearly distinguishes the tax treatment of royalties from
that of payments for services. This is not currently the case in Romania. Even
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though Romania has signed numerous tax treaties limiting the taxation of
non-royalty payments (i.e. service payments), the authorities continue to
ignore the international understanding of this issue.
Many international companies operate a substantial flow of transactions
between parent or affiliate companies and their Romanian legal entities. In
Romania, the absence of clear interpretations in line with generally accepted
international practices creates unnecessary tax and legal uncertainties for a
wide range of cross-border transactions.
The tax authorities tend to re-classify various services for withholding tax
purposes, especially those of a technical or a consulting/advisory nature, as
giving rise to a transfer of know-how. At the same time, different interpreta tions of the same services can be given to different taxpayers. Moreover, a ruling given to one company is not applicable to another company in similar or
identical situations, which is a breach of the non-discrimination provisions
stated in all tax treaties.
The FIC maintains its recommendation that the Ministry of Finance confirm
that international understanding of treaties will be followed and specific
instructions given to local tax offices explaining the difference between royalties and service charges/technical assistance fees.
6.2.11 Republication of tax legislation
The VAT Law and Profit Tax Law have been amended on numerous occasions without any republication of the legislation. Consequently, it is very difficult to read and understand the legislation.
The FIC suggests that the Profit Tax Law and VAT Law be coordinated and
republished on a regular basis. We believe that the cost of republishing would
be substantially recovered from sales of the publications.
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Chapter 7

Public Administration
and Bureaucracy

7.1

POSITIVE SIGNS

7.1.1

The Romanian Agency for Foreign Investments (ARIS)
In March 2002, the Romanian Government announced its intention to establish a new agency for foreign investments, ARIS. The agency will serve as a
single focal point for all foreign investment.

7.1.2

Creation of the APAPS
The State Ownership Fund has been dissolved and its mandate taken over by
the Authority for privatisation and State Property Administration (APAPS),
whose role has been reinforced by the recent legislation to accelerate privatisation.

7.1.3

Customs legislation
Customs regulations have been harmonised with those of the EU, and simplified procedures similar to those used in the EU have been adopted About
90% of customs offices are now linked through the ASYCUDA computerised
system. Customs duties for most non-food products made in the EU were
lifted on 1 January 2002.

7.1.4

Labour Code
A new Labour Code is in course of preparation.

7.2

MATTERS FOR IMPROVEMENT

7.2.1

Establishment of a company
The setting-up of a business in Romania is a time-consuming process. The
Unique Office within the Chamber of Commerce and Industry of Romania
was initially conceived as a step forward in reducing the bureaucracy related
to establishing a business in Romania.
In practice, however, the role of the Unique Office seems merely to be to
gather representatives of the various government agencies involved in the
registration procedure together under the same roof.
The difficulties met by foreign investors in the registration process arise from
the need to obtain several technical authorisations and certifications, which
causes unnecessary delays due to the following :
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• The stipulated period for processing of the registration file after handing in
the complete documentation is twenty business days. However, the stipulated term is rarely observed in practice, usually being prolonged to
between one and two months from filing of the complete documentation.
In the experience of our members, the whole process now takes even
longer with the Unique Office than it did under the previous regime of
separate offices.
• The Unique Office is unable to provide investors with a single, comprehensive list of documents to be filed.
• The Unique Office appears to view its internal regulations as having the
force of law.
• The legal necessity for a physical domicile, which seems unnecessarily
costly and cumbersome.
FIC recommendations:
• Redesign and improvement of the operational procedure for accepting and
approving registration, and reduction of administrative steps by using a
single comprehensive approval form.
• A strict limit of 30 days for the issuing of permits and a system of ”silent
approval”: if no response is received by then, the investor shall consider
the request approved.
• Empowerment of ”own responsibility” declarations instead of the required
authorisations for activities with a low impact on environment, health and
work conditions To this end, we recommend that a list of such activities be
issued in order to avoid personal interpretations on the part of inspectors.
• Replacement of prior checks by the specialised authorities for issue of the
required authorisation with later inspections.
• Provision of proper legal training both to staff involved in processing the
registration file and to staff involved in the authorisation of the file.
7.2.1.1 Approvals, authorisations and permits
In order to start operating, a company has to be in the possession of at least
six approvals and authorisations: sanitary, veterinary, fire protection, labour
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protection, environmental, and a Romanian Water Authority permit (where
there is a water pit).
With the exception of the latter authorisation, all the others are released to
the applicants by the Unique Office simultaneously with the incorporation
documents. However, in practice, although the incorporation documents are
ready to be released to the applicants, authorisations are issued with long
delays, resulting in the prolongation of the procedure over the 20-day term.
Due to lack of coordination between the governmental institutions involved,
this field faces a severe lack of coherence and becomes an obstacle for
investors.
FIC recommendations:
• Revision of the list of activities which need technical authorisations and
certification;
• Completion of a list of all the duplicate documents presently required by
authorities from investors;
• Set timetables and standard application forms;
• Empowerment of the use of ”own responsibility” declarations (statements)
for the renewal of authorisations, in cases where operating conditions
remain unchanged.
7.2.2

Urban Planning Certificate and Building Permit
In order to obtain these authorisations, a maximum of thirty days from the
date when the application is registered at the local public administration is
necessary. For the Building Permit alone, the law requires at least eighteen
permits and authorisations, mentioned in the Urban Planning Certificate and
established according to the nature of the investment.
The suppliers of public utilities, who issue utilities permits and authorisations, are inefficient and overly bureaucratic. The long period of time necessary to obtain approvals and physical execution of connections to utilities networks are considered to be serious impediments for investors.
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FIC recommendations:
• Publication of the procedures for obtaining the necessary approvals for
buildings and establishment of timetables for their issue;
• Reduction of the maximum period for issue of the Urban Planning
Certificate to fourteen days;
• Development of a database containing information on land status and
condition in order to reduce the time required for obtaining an Urban
Planning Certificate.
7.2.3

Romanian Agency for Foreign Investments (ARIS)
It is assumed that ARIS will replace all other ministries and agencies involved
in the promotion of foreign investment in Romania.

FIC recommendations:
• Concentration of activities related to the promotion of foreign investments
in one single entity, ARIS, in line with the proposals of the relevant draft
law;
• Provision by ARIS of timely and accurate advice as well as guidance on
how to overcome bureaucratic hurdles in the investment process. This
should be performed at international, national, and regional levels. In
addition to supporting new investors, ARIS should also provide assistance
to existing investors who wish to expand their investments. Furthermore,
it should also facilitate collaboration with ministries and local public
administration.
The FIC is willing to engage in constructive dialogue with the new agency.
7.2.4

Improving the effectiveness of the APAPS
The FIC welcomes the Government’s intention to accelerate privatisation
substantially, as expressed in the recently promulgated amendments to privatisation legislation.
The FIC further recommends:
• Avoidance of further modifications in order to ensure stability in the privatisation environment.
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• Publication of guidelines for foreign investors approaching the Authority
for privatisation.
• Increased professionalism, which could be promoted through donor funded training and advisory services.
• A deadline for winding up the Authority for privatisation and passing any
remaining state assets to private fund managers.
7.2.5

Customs
Despite improvements in recent years, significant problems still exist in the
customs operations. These problems affect the logistics and transportation
industries in particular.

7.2.5.1 Implementation Rules issued on 9 November 2001
There are some major provisions in the Rules which create confusion and will
inevitably generate abuses and litigation:
• Articles 80 to 89, ”Re-authorisation of Customs Brokers”, have no clear criteria set in the Rules. Many Brokers, some of them foreign investors operating for years in Romania, have, for no apparent reason, initially been
denied licenses.
• Article 96, which establishes so-called ”Common Responsibility” between
brokers and importers, seems to be used by customs offices to assign
responsibility to whoever is most convenient for them, without regard to
the actual facts.
• Article 386 (k) imposes fines of up to EUR 3,000 for ”Erroneous declaration
of goods”. As there are no definitions as to what ”erroneous” means, this
provision is used to punish importers even for unintentional errors made
by shippers.
7.2.5.2 Procedures and administration
Among the most serious and frequently encountered problems are the following:
• Some regulations and instructions issued unilaterally by the General
Director of the Romanian Customs Department are in contradiction with
laws passed by Parliament or through Government ordinances.
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• The practices of regional and local custom offices are not consistent. For
example, exports or imports rejected by some customs offices are accepted
by others.
• The payment system is still difficult and involves a lot of paperwork.
Electronic payments have still not been implemented.
• It is still necessary for chiefs of local or regional customs offices to issue
approvals for basic imports and exports. This lack of delegation creates
long delays and excessive paperwork.
• The requirement for original documents is an unnecessary provision and is
not a common requirement in the countries of export.
• The requirement for detailed packing lists can lead to absurd extremes. For
example, the Packing Lists for some electronic goods imports must enumerate hundreds of items each weighting a few grams, all of which are
packed into a single box with a total weight of 20 to 30 Kg.
• Operating hours at the Otopeni International Airport Customs Office are
inadequate. Despite international regulations, customs refuses to provide
service even for special shipments, such as life-saving material, perishables
or aircraft spare parts, after 16:00 and at weekends.
FIC recommendations:
• Drafting and implementation of a Code of Good Practice for customs officers.
• Issue of a consolidated Customs Procedure, to include decisions, internal
regulations and other standards, with clear guidelines in order to prevent
arbitrary personal interpretations.
• Modernisation and streamlining of procedures relating to the documentation and payment.
• Payments for import operations into a unique account of the Central
Administration.
• Simplification of export declarations to the National Bank.
• Summing and payment of the taxes and duties for a period of time
(depending on turnover) at the end of that period.
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• Elimination of the penalties applied for delays in importing pre-paid goods
and delays in payment of exports;
• Extension of the customs opening hours at Otopeni Airport.
7.2.6

Labour code
In conjunction with the new labour code, it is proposed to create a fund
which would be used to protect workers against loss of salaries due to them
in the event of employer insolvency. Contributions to the fund would be paid
by all employers. Initial announcements suggested a high level of contribution, but this was significantly lowered in subsequent communication. The
FIC remains concerned at the proposal. The real cost of employment is
already substantially more than the net amounts received by employees.
Further addition to the cost of employment could deter investment.
It has been stated that the proposed fund is mandated by EU Directives.
However, it is the FIC’s understanding that the proposal arises from the plan
to implement in Romanian law the ILO Convention C173 on Protection of
Workers’ Claims. In fact, this Convention offers two routes to achieve its
objectives. In order to give effect to the Convention, a country may either
establish a ”guarantee institution” or, alternatively, give employees’ claims
first preference in a liquidation, taking precedence over all other claims.

FIC recommendations:
• Protection of employees’ rights to unpaid salaries, in the event of employer insolvency, by giving employees first claim on payments from the assets
of the insolvent employer.
• Abandonment of the proposal to create a labour fund.
7.2.7

Corruption
It is widely perceived that the effectiveness of public administration is compromised by corruption. The FIC recommends a sustained and long term
programme to eliminate corruption, to include the following elements:
• improvement in salaries;
• elimination of excessive discretionary powers;
• effective monitoring of officials’ personal assets;
• punitive action in the case of infringements.
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8.1

Banking and Financial Services

POSITIVE SIGNS
The Romanian banking and financial sector has benefited from the
Government’s focus on reducing inflation and from the overall control of the
money supply to the economy through National Bank of Romania policies.
Supervision within the commercial bank sector has improved. An early warning system is now in place and the National Bank of Romania (BNR) has
taken a more pro-active role with those banks which break prudential regulations, issuing warning letters and sanctioning offenders. The government is
amending banking sector regulations in line with suggestions from the IMF,
in order to tighten bankruptcy procedures and provide the Guarantee Fund
with greater powers in the liquidation process. The Fund suffered serious
losses following the collapse of several banks and has had to borrow money
in order to redeem guaranteed deposits. The measures to strengthen the
supervisory and regulatory framework of the financial sector which are contained in the IMF programme are expected to move Romania closer to best
international practices, as defined in the Basle Core Principles for Effective
Banking Supervision, and towards EU harmonisation.
Beginning with the 2003 financial year, all credit institutions will observe
International Accounting Standards (IAS). The new accounting rules have
been enforced by the banks listed on the Bucharest Stock Exchange (Banca
Transilvania and the Romanian Development Bank) since 2001. This is an
encouraging sign of increased transparency in Romanian financial institutions.
The ARB currently functions much more effectively as an organisation.
Improved dialogue with the BNR has allowed the banks to work on changes
to regulations.
Disclosure requirements for companies listed on the Bucharest Stock
Exchange have been broadened, in order to increase transparency of listed
companies. Regulations have been tightened in order to monitor the quality
of the stocks listed on the stock exchange.
Legislation for the listing of Treasury bills on the stock exchange has recently been enacted in order to speed up implementation of the secondary market for Treasury bills, already postponed for more than one year.
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A new package of legislation regulating the capital market has recently been
passed in an attempt to boost activity on the capital markets.
8.2

MATTERS FOR IMPROVEMENT

8.2.1.

BNR transparency and accessibility
Banking supervision should undergo a qualitative change, from primary focus
on documents used for payments and accounting treatment of individual
items, to a much broader view regarding bank strategy, balance sheet structure, growth sustainability, and so on. Quality of management and clear
understanding of the banks’ ownership should become an integral part of
supervision, as well as regular and close cooperation with the National
Securities Commission (CNVM) and the Insurance Supervision Commission
(CSA). In this way, the bank failures which are, albeit on small scale, still
undermining the confidence of both the general public and corporates in the
banking sector should be minimised.
Regulations and reporting procedures to the BNR currently affect not only
banks operating in Romania, but also investors involved in import/export
transactions.
As in many other areas in the current Romanian business environment, the
relationship of the banks with the regulating authority, the BNR, involves significant bureaucracy and the expenditure of considerable time and energy for
little result.

FIC recommendations:
• Simplification of reporting procedures in order to avoid duplication in data
submission. To this end, the documents currently required should be
revised and redesigned in order to avoid repetition and inclusion of unnecessary information.
• Rationalisation of the data required by certain documents and forms, for
example the Declaration for Foreign Exchange Payments, not all of which
are relevant or important.
• Electronic submission of the various documents required for justification of
payments in other currencies.
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• Changes in the timing of reporting in order to allow for more flexibility: for
example, reporting processed deals the next day, and submission of justification documents within ten days after payments.
• Simplification of the set of documents required in various stages of the
same process: for example, the orders for FX purchase do not need to
include copies of all the documents required for payment justification.
• Clear procedures for off-market deals, i.e. deals concluded after market
closing hours, and for processing and reporting of back-value deals.
The timely communication of decisions, subsequent to requests for opinions
made by commercial banks to the BNR or the Ministry of Finance, should be
further improved.
Although banks are trying to introduce new products onto the financial market, in the financial derivatives area for example, there is still no legal or
accounting framework to regulate these, and banks are, therefore, exposed to
subjective interpretations and considerable risks.
Although the Treasury bills market is one of the largest financial businesses,
the relevant authorities- the BNR and the Ministry of Finance- have not yet
organised a secondary market.
The Ministry of Finance should try to build a ROL yield curve. Romania now
has an EUR yield curve of up to 10 years, but a ROL curve of only 365 days.
Building a ROL yield curve will allow banks to offer medium-term loans to
support investment programmes.
8.2.2

The Clearing System
A smoothly functioning, real time and low cost electronic clearing system is
one of the key components which influences the framework in which economic transactions are effected.
TransFond has been set up. However, it is not yet operational. The Romanian
clearing system is still paper-based, requiring manual input, paper processing and sorting, and reports from the commercial banks as well as the BNR.
This leads to time deficiencies, delayed processing and increased costs for
commercial banks.

48

Banking and Financial Services

What compounds the issue of delays in funds availability and processing for
customers is the current decentralised clearing process, where clearing is
done on separate days in each of the 41 counties.
In addition, the clearing fees currently charged by the BNR are extremely
high by the standards of any other European country. They seem to represent
a hidden means of additional taxation rather than reflect true transaction
costs in the BNR clearing centers.
FIC recommendation:
Acceleration of the process of design and implementation of the electronic
clearing system in Romania and organisation of TransFond as a non-profitmaking organisation in order to minimise the costs of banking transactions
for business operators in Romania.
8.2.3

Pension reform
A complete revision of the pension system is needed in order to solve the
growing unbalance between the active and non-active population.
The current pension system is based on a pay-as-you-go principle and is
characterised by a series of worrying factors:
• accelerated aging of the population;
• increased dependency on the pension system;
• serious erosion of the nominal and real level of pensions, due to macroeconomic instability;
• levelling of pensions, i.e. major imbalances between the level of contributions paid and pension benefits;
• considerable increase in the evasion rate: the collection rate is worsening
and the social security deficit is deepening.

FIC recommendations:
• Increasing the number of social security payers.
• Tightening of requirements regarding eligibility and payment calculation.

49

Banking and Financial Services

• Reduction of tax evasion and more autonomous administration of the system.
• Avoidance of the insolvency and bankruptcy situations witnessed in several mutual fund cases in Romania.
• Contribution to the development of the capital market.
• Fostering of economic development.
First and foremost, the adoption of the passage of the law on the organisation and operation of universal pension funds must be speeded up.
At the same time, the FIC recommends the establishment of a clear set of
regulations and a strong system of supervision for private pension funds in
Romania, in order to prevent potential problems with funds abuse and funds
governance.
8.2.4

Development of capital markets in Romania
Smoothly functioning capital markets are one of the key pre-requisites for a
return to economic growth. They help attract foreign investors, improve market liquidity, and provide an alternative source of financing for companies
and banks.
The situation in the capital markets with regard to supervision is quite similar to that in the banking system: the CNVM tends to over-regulate the capital market.
Some recent CNVM regulations have been at odds with those issued in the
past, and, in certain cases, interpretation of these regulations has been made
at will by CNVM employees. CNVM produces long delays in replying to the
petitions and requests it receives.
There is no corporate bond market and no secondary market for Treasury
bills. This restricts maturities in the money market to below one year (mostly 3 to 6 months) and makes it very difficult for companies to fund their longterm investment projects. A benchmark treatment is also needed in the derivatives market, which would make it possible for companies better to hedge
their foreign exchange and interest rate exposures.
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FIC recommendations:
• Improvement of the structure and activity of CNVM. Regulations issued
should be communicated to brokerage agencies prior to publication in the
Official Monitor. CNVM should also set up a communications department
in order to improve its relations with brokers, the media and the general
public. CNVM responses to requests should be more effective.
• Stimulation of a corporate bond market by the Ministry of Finance and the
BNR as an alternative financing tool for Romanian companies. A secondary Treasury bills market should be developed, to enable better liquidity
management of banks and companies.
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Chapter 9
9.1

POSITIVE SIGNS

9.1.1

General

European Union Accession

The Report of the European Commission on progress towards accession,
published in November 2001, comments positively on developments in a
number of key aspects of Romania’s accession, particularly in the political
and social spheres, and also with regard to progress towards a functioning
market economy, macroeconomic stabilisation, and adoption of the Acquis.
9.1.2

privatisation
The Commission Report notes ”important progress” as far as privatisation is
concerned. Since the Report was issued, the Government has committed
itself to further acceleration of the process.

9.2

MATTERS FOR IMPROVEMENT

9.2.1

General
The FIC strongly supports Romanian membership of the European Union.
Incorporation of the Acquis into Romanian law will provide a more recognisable environment for investors. Support from the EU will have a positive
impact on the economy and its infrastructure. The certainty of Romania’s
participation in the single market will give a more secure base to investment
decisions.
The Commission’s report indicates that Romania lags behind other countries
engaged in accession negotiations, both in terms of readiness to enter the
Union and in terms of completion of the various ”Chapters” of the negotiation process. The FIC urges acceleration in the momentum of Romania’s
accession, and offers its assistance in whatever way it can contribute to this.
At the same time, the FIC believes that the date of membership is less important than having the certainty of eventual entry, provided only that clearly
defined criteria are met. Uncertainty about accession could deter potential
investors or divert them to countries which are closer to accession. In the current negotiation and decision-making process it is therefore essential to avoid
a situation in which other applicant countries are accepted while Romania’s
position is left unclear and dependent on later deliberation by an enlarged
Union.
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In this White Book, we confine ourselves to aspects of accession which are
relevant to business and investment. A number of these aspects are covered
in other sections of the White Book, including taxation, public administration,
and customs. In this section, we focus on some issues which are related to
areas highlighted in the EU Commission’s Report, and which are not dealt
with elsewhere.
9.2.2

Progress towards a functioning market economy
The EU Commission has commented that, despite ”decisive progress”,
Romania does not yet have a functioning market economy capable of withstanding competitive pressure and market forces within the European Union.
Members of the FIC have experienced the lack of a ”level playing field” in
certain areas, including:
• unfair competition from state owned enterprises, especially in the energy
sector;
• granting of facilities to enterprises, including private companies, to
reschedule their indebtedness to the state and, in some cases, cancellation
of penalties for late payment.

FIC recommendation:
• acceleration of privatisation and adoption of a strict, consistent and transparent approach to the recovery of indebtedness of private sector companies to the state budget.
9.2.3

Implementation of the Acquis Communautaire
Members of the FIC are concerned that some EU Directives are being inappropriately implemented. Issues include legislation or regulations which go
beyond the requirements of the relevant directives, lack the appropriate
means of making them effective, or allow insufficient time for transition.
Examples include regulations relating to vehicle emissions, and proposals
relating to packaging, where manufacturers are being asked to contribute to
an environmental fund although no infrastructure exists to provide for recovery, separation and recycling.
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The FIC recognises the importance of rapid progress in adoption of the
Acquis.
Many members of the FIC have significant experience of operating under EU
Directives in EU member states and are present in other EU accession countries which are also engaged in bringing their local legislation into line with
EU Directives. This is a valuable resource, which officials should feel able to
call upon during the process of implementing the Acquis in Romania. The FIC
appreciates that at least some ministries have engaged in meaningful dialogue with interested parties in the process of transposing the Acquis into
Romanian law and recommends that a systematic approach to consultation
with relevant groups should become standard practice.
9.2.4

Trade policies
The FIC believes that, as part of the process of preparing for EU entry,
Romania should ensure the competitiveness of its industries and maximize its
export opportunities, including exports to Stability Pact members who are not
yet members of CEFTA or in association with the EU. To this end, the FIC
recommends the rapid conclusion of free trade agreements with the countries
of the former Yugoslavia.
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Chapter 10
10.1

Corporate Governance

POSITIVE SIGNS

10.1.1 Harmonisation of Romanian legislation with EU Directives
Law 31/1990 covered important aspects of corporate governance. As a result
of the significant amendments brought to that law in 1997 by Government
Emergency Ordinance 31/1997, Romanian Company Law is generally in
compliance with the provisions of the EU Directives, though not fully in the
case of governance issues.
10.1.2 Repeal by Parliament of GEO 229/2000
After the amendment of the Company Law, GEO 229/2000 was the first
Romanian law specifically aimed at covering issues related to corporate governance. Unfortunately, this achievement came at the cost of a disproportionate weight being given to the rights of minority shareholders. The provisions of GEO 229/2000 may have been drafted with the good intention of
protecting the rights of minority shareholders, but, in the end, it encompassed many provisions which allowed potential abuses by minority shareholders, such as prevention of management from handling companies in a
proper manner. However, after intensive lobbying by important organisations, with the FIC being one of the most active in this respect, Parliament
repealed GEO 229/2000.
The authorities, especially CNVM and APAPS, have displayed a continuing
concern for corporate governance and most of the interested parties were
invited to consultations in view of new regulations
However, this consultation process was far from effective. Many times the
participants were not provided with the latest documentation to be discussed. Indeed, at times it was unclear to all concerned which draft was the
latest. Consequently, the recent enactment by the Government, disregarding
the consultation process, of a new Government Emergency Ordinance regulating aspects of corporate governance, came as an unpleasant surprise.
10.2

MATTERS FOR IMPROVEMENT

10.2.1 Improvement of the enforceability of legal provisions
Even the best legal provisions are not beneficial if they are not properly
enforced. Sound corporate governance requires internal control mechanisms
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and policies, including means to assure that all staff act in the interest of the
enterprise, do not engage in insider dealing, or disclose proprietary information. These objectives cannot be achieved unless owners, directors and management are subject to appropriate sanctions if they disregard standards of
good corporate behaviour. This depends not only on the existence of efficient
shareholder control, but mainly on the existence of a good and enforceable
legal system.
This requires, in the opinion of the FIC, a specialised Commercial Court system, with specially trained judiciary and ”fast track” enforcement procedures.
10.2.2 Creation of strong corporate governance to aid privatisation
Creating a sound corporate governance structure is central to the success of
privatisation from the point of view of potential investors. Lack of sound regulatory structures make unwise business practices possible, while corporate
governance failures may generate flaws, such as asset stripping and fraud
before or even after the privatisation process. The FIC considers that large
investors, be they foreign or local, need to be convinced that the rules are the
same for everybody, and that a justifiable concern for protecting minorities
should not in effect hinder the majority from managing.
Minority shareholders should be protected, and granted special rights protecting against abuses, but they should not restrain corporate activity unreasonably. Shareholder voting should be encouraged by making the procedures
as simple as possible. Shareholders’ rights should be protected against dilution or other loss of value through inappropriate dealings and transfer pricing. All the rights granted to minority shareholders by the European
Community legislation in force should be recognised
10.2.3 Striking a balance between various, sometimes conflicting, interests
Considering that majority shareholders assume higher risks and provide
more financing to the company, it is unacceptable to deprive them of their
essential rights under the pretext that minority shareholders, being in a
weaker position, cannot protect themselves. It is of crucial importance not to
turn the protection of minority shareholders’ rights into a weapon that can be
used by them in ways that are antagonistic to the interests of the company
itself.
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10.2.4 The duties and responsibilities of board members
Company statutes set out the basic roles and responsibilities of board members, under the general provisions of the law. In this regard, there are some
issues of particular concern, which should be addressed by any new legislation:
• As a general rule, after being appointed as directors, the members of
the board should benefit from the good faith presumption and should not
be harassed by minority shareholders. They should be trusted as capable of
implementing corporate strategy.
• It is necessary that legal provisions regulating the responsibilities and liabilities of board members and of the management be enforced, otherwise
the existence of such legal provisions is ineffective. Unless they can be
properly enforced, even the best-drafted laws are not able to accomplish
their functions, i.e. prevention and repression of fraud.
• The board should act in the interest of all the shareholders and ultimately
in the interest of the company, and not in the interest of the controlling
shareholder or of some factions of shareholders.
• Finally, as long as only a few individuals in Romania have had any experience as members of boards of directors, it is advisable to take advantage of
the skills of these professional directors.
FIC recommendations:
• elimination of the legal restriction that limits board members to serve on
no more than three boards;
• Enhancement of board professionalism through creation of an Institute of
Directors.
10.2.5 Amendment of the provisions contained in the GEO 28/2002
In the view of the FIC, the provisions regarding protection of investors in the
new Ordinance (GEO 28/2002) are still unbalanced and likely to generate
major disequilibria in corporate life and consequently in the market.
We consider as most conflictive the following provisions: minority shareholders can require from directors of a company quarterly reports regarding

57

Corporate Governance

its operations, without being required to justify such a request; minority
shareholders can, moreover, require in court the appointment of one or more
experts to analyze the financial operations of the company. We believe that
this provision is abusive, and potentially harmful for the normal activities of
companies. Shareholders’ rights to information should be ensured by periodical reporting requirements (largely regulated by the same Government
Emergency Ordinance).
The new GEO prohibits almost all contributions in kind to share capital
increase of an open-ended company. This unduly handicaps financing
schemes and could be avoided through independent and objective asset valuations
The distribution of dividends in due time after being declared at a general
meeting of shareholders is still not properly regulated
Although attempts at consultation on this very important matter have been
made, the process by which the new legislation has been promulgated is not,
in the opinion of the FIC, satisfactory. There is now an ordinance covering the
issue of corporate governance, which has been passed, and this will need
consideration by Parliament to ensure its continuing validity.
The FIC is willing and able to provide positive contributions to this process,
which would be designed to improve, not abolish this legislation.

58

Chapter 11
11.1.

Post-privatisation

POSITIVE SIGNS

11.1.1 GO 25/2002 on Post-privatisation Control
Many buyers of privatized companies took on significant investment commitments as an important component of their Share Purchase Agreements
with APAPS.
Evaluation of the fulfilment of investment obligations has proven to be difficult for a number of reasons, including:
• Existing legislation does not provide a clear definition of what constitutes
a ”legitimate” investment.
• Specific privatisation contracts as well as existing legislation do not provide
a mechanism to evaluate the impact of market evolution subsequent to the
time of privatisation on the rationales of investment plans, which may have
time frames of three to five years. For example, the expectations of many
business plans created several years ago have been negatively affected by
the decline of the Romanian economy. As such, there is a general need to
reconsider investment obligations in the context of new economic conditions.
• Employees of APAPS are unwilling to make ”judgment calls” on the interpretation of ambiguous contracts or on the recognition of various forms of
investments for fear of potential personal liability and prosecution by the
Romanian legal system.
As a result, APAPS now has the daunting task of trying to deal with a flood
of requests to negotiate modifications to privatisation contracts. In addition,
APAPS is burdened with the requirement to monitor, in strict legal terms,
investment details for more than 8,000 contracts.
More often than not, this situation is accompanied by unrest on the part of
trade unions, who see shareholders spending substantial time and money on
litigation and bureaucracy rather than devoting their efforts to the implementation of real investments and company growth.
In February 2002, in an effort to improve this situation, the Government published GO 25/2002, which will give APAPS norms and guidelines as well as
a certain amount of flexibility regarding its interpretation of buyer fulfilment
of investment obligations under their privatisation contracts.
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11.2

MATTERS FOR IMPROVEMENT

11.2.1 Avoiding litigation/arbitration
Legal cases associated with privatisation contracts are extremely widespread.
Reportedly, APAPS has 12,000 cases in litigation with an average load of 700
cases for each of their lawyers.
The FIC believes that APAPS should avoid litigation by using GO 25/2002 as
both a political and legal mandate to resolve contentious privatisation contract issues through negotiation rather than judicial means.
11.2.2 Recognition of a wider range of investment mechanisms
Currently, GO 25/2002 does not allow for a wide enough range of investment
mechanisms. For example, counter to international norms, GO 25/2002
excludes debt financing as a source of investment funding, regardless of the
fact that most large international projects are funded by a combination of
equity and debt financing.
In addition, regardless of the wording of specific privatisation contracts,
APAPS has developed its own definition of acceptable investment mechanisms. In many cases, a simple capital increase (demonstrated by issue of
new shares, an increase in retained earnings, or a debt-to-equity conversion)
is the only investment understood and accepted by APAPS, even though this
mechanism may not be stipulated, defined or required in the contract.
Definitions of ”foreign direct investment” (FDI) by internationally respected
institutions such as the OECD and International Monetary Fund include and
recognise the validity of debt financing as a means of investment. In addition,
Law 241 of 14 December 1998, approving Government Ordinance 92/1997
regarding incentives for direct investments, includes equity contributions and
in-kind contributions of assets, as well as increase of assets through any kind
of legal financing (i.e., debt financing) as legitimate sources for investments.
If Romania continues to use its own ”customised”, narrow definition of FDI
(i.e., only capital increases), then FDI will be underreported to international
bodies.
In addition, a definition of investments that is restricted solely to capital
increases is not in the spirit of privatisation schemes. One of the key benefits
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of privatisation is that it results in new investment in the privatized entity. In
turn, these investments bring privatized companies up to international standards for product quality, production efficiency, environmental protection,
health and safety, and so on. These benefits do not flow from the simple
presence of a capital increase but rather from the careful investment of funds
resulting in long-term benefits to the privatized company.
Finally, investments attracted by the buyer, often involving third parties in
complex modern financing structures, are rejected by APAPS because the
concept of ”buyer attracted investment” is poorly defined. (A simple example
of buyer attracted investment is non-refundable grant money.) The massive
amount of litigation which results compounds the problem and slows down
the momentum of investment activity. Investors incur significant extra costs
through penalties and lost opportunities, generating a vicious cycle that
makes further investment impossible and leads to (technical) breaches of privatisation contracts. Neither the privatisation law nor any other Romanian
legislation has provisions to clarify the ”attracted investment” concept, which
is more a business/economic concept than a legal one.
The FIC believes that GO 25/2002 must allow debt as a recognised investment mechanism. In addition, it must be flexible enough to allow for concepts such as ”buyer attracted investment”.
11.2.3 Other suggested modifications to GO 25/2002
Article 18 requires investors to pledge their shares to APAPS or provide
financial guarantees if a so-called ”additional act” or addendum is made to
their existing contracts. This requirement should not be applied on a ”blanket” basis but rather on a case-to-case basis. For example, if a minor modification were made to a contract through an additional act, it would not be reasonable to request a pledge of shares or financial guarantees.
Article 19 requires investors to obtain APAPS approval for the sale or transfer of an investor’s shares to third parties. Similar to the point above, this
requirement should not be applied on a ”blanket” basis but rather on a caseto-case basis. For example, if an investor has fulfiled all his investment obligations it is not reasonable that APAPS approval should be required for a sale
or transfer of shares. In cases where APAPS approval is required, it should
not be withheld unreasonably.
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The scope of the application of GO 25/2002 to current privatisation contracts
should be clarified. As it now stands, it is impossible to determine precisely
which of the obligations incumbent upon the investors set forth in GO
25/2002 apply to current privatisation contracts. In general, investors should
not be forced to give up contractual rights and obligations that appear in
existing privatisation contracts.
GO 25/2002 should be modified in order that the reporting obligations provided for in Article 8 of the Ordinance be made in a logical and efficient way.
For example, it should not be a requirement to file financial statements with
APAPS on a monthly basis since these statements are filed already with the
Ministry of Finance.
GO 25/2002 should be modified so that during the performance of the privatisation agreement, investors are entitled to assign their interest in the capital of the privatized company to a subsidiary or to an undertaking belonging
to the same group without additional guarantees. If assignments of this
nature must be approved by APAPS then this approval should not be withheld unreasonably.
11.2.4 Simplification of future privatisation contracts
privatisation sales to foreign investors could be simplified significantly by
putting less focus on post-privatisation obligations (e.g. in the area of investments) and more focus on basic ”up-front” criteria such as the sales price
offered and the reputation and business plan of potential investors.
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