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List of Abbreviations

iii.

Foreign Investors Council

ARI

Romanian Investment Agency

ARIS

Romanian Agency for Foreign Investment (replaced by ARI from August 2008)

BEEPS

Business Environment and Enterprises Performance Surveys

BVB

Bucharest Stock Exchange

CEE

Central and Eastern Europe

CNVM

National Securities Commission

CPI

Corruption Perceptions Index

EC

European Commission

EU

European Union

EU-ETS

EU Emissions Trading Scheme

FDI

Foreign Direct Investment

GOR

Government of Romania

IFRS

International Financial Reporting Standards

IMF

International Monetary Fund

NBR

National Bank of Romania

MF

Ministry of Public Finances

MoU

Memorandum of Understanding

OECD

Organisation for Economic Co-operation and Development

OPCOM

Romanian Power Market Operator

PPW

Packaging and Packaging Waste

RON

Romanian Currency (singular Leu, plural Lei)

INTRODUCTION

THE FOREIGN INVESTORS COUNCIL

The Foreign Investors Council (FIC) is an association of the leading foreign
investors in Romania. The FIC was established in 1997 and now has over 100
Members, whose combined investments in Romania exceed Euro 16 billion.
The primary objective of the FIC is to foster dialogue between policymakers and
investors in order to improve Romania's business environment.
The FIC publishes a White Book every two years, which provides a comprehensive
overview of Romania's investment climate and specific recommendations for
improving the business environment. The White Book has helped the FIC to build its
reputation as a serious and effective lobbying organisation whose observations are
accurate and whose recommendations are reasoned and sound. The White Book
enjoys a high profile both within Romania and internationally.
The White Book is the product of several FIC task forces, usually led by a Board member with the participation of volunteers from Members. Senior managers
of FIC’s Members meet within the task forces to discuss issues that are important
to Romania’s business environment. They propose recommendations for improvement based on their international experience, which often includes familiarity with
emerging markets. Members of the FIC’s task forces meet regularly with senior
government officials to lobby for positive change. Increasingly, the Government
of Romania (GOR) seeks the FIC’s comments on draft legislation and regulations.
The FIC’s recommendations, which aim to represent not only the best interests
of foreign investors but also the entire business community, are increasingly
incorporated into new legislation and policy.

ROMANIA IN PERSPECTIVE

Romania’s accession to the EU on 1 January 2007 was an indication of the progress
made in the business environment over the last few years. The privatisation process,
the flow of foreign direct investment, including greenfield operations, strong GDP
growth, and the development of the middle class are considered by the FIC as the
principal factors behind this positive evolution. There still remain considerable challenges, however, linked to the economic situation and structural issues, and foreign
investors remain disappointed with the pace of structural reforms.
The capacity of the administration to manage projects, to set out the medium-term
strategy for its priorities, and to take full advantage of EU funds available has not
improved significantly. The lack of quality infrastructure, in particular roads, motorways and railways, is a handicap for companies and a bottleneck for the economy as
a whole. Top priority should be given to these projects.
Furthermore, the fight against corruption and the capacity of the justice system to
tackle this issue in a transparent way has been jeopardised by political interference.
Finally, constructive and effective communication between foreign investors and the
authorities continues to be difficult to implement in spite of goodwill on both sides.
Social dialogue at the national level is the legitimate forum where the government,
trade unions and employers’ associations should conduct consultations and negotiations when appropriate in a professional and institutionalised manner.
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These challenges have become critical in the context of the current international
environment. The financial and economic crisis has now hit Romania. Most of the
rating agencies, international analysts and International Financial Institutions
(IFIs) consider that a recession cannot be avoided. We already see signs of the rapid
deterioration of the situation in terms of financial issues and economic activity.
It is therefore essential that the authorities should be conscious of the gravity of the
situation, and put in place a coherent and credible plan to support domestic economic activity in close cooperation with the Central Bank and IFIS.
This White Book updates our recommendations concerning the various issues in our
focus. The primary objective of the FIC is to assist in developing the most effective
business environment, within a framework of strong social responsibility and sustainable development, in order to satisfy its Members, attract new foreign investors
and accelerate the economic integration of Romania into the EU.
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TAXATION

Principal Issues and FIC Recommendations

In the last few years, the Romanian fiscal environment has improved, with lower
corporate and personal taxes as well as greater transparency. The harmonisation of
the country’s fiscal system with EU legislation has also helped long term stability by
making the Romanian tax system more predictable. In 2008, Romanian fiscal legislation was further modernised, with the passing of Norms setting out details of
the documentation requirements for transfer pricing files. The Norms also make
provision for Advance Pricing Agreements (APAs).
The consultation process between investors and the authorities was improved in
early 2008, with the organisation of joint working groups involving FIC members and
the Ministry of Finance. Participants generally considered these to have been
a success. The FIC consequently recommends that this experiment should be repeated and widened to include other government departments, such as the National Tax
Administration (ANAF).
The FIC recommends three simplification measures related to VAT: a) the
re-introduction of simplified arrangements (introduced in 2007, and revoked from
1 January 2008) for construction companies and companies involved in the real
estate business; b) the reintroduction of the system which applied from 1 January to
15 April 2007, to allow payment of VAT on goods imported from outside the EU to be
delayed until they reach their final user in Romania or another EU Member State; c)
extension of VAT groupings to cover all taxpayers.
The FIC also recommends the following general measures to simplify the tax system
and stimulate investment: a) introduction of profit tax groups; b) the reduction and
capping of social security contributions; c) exemption from Romanian tax for foreign
based investment funds; d) introduction of full deductibility for written off expenses
resulting from sales of bad debts to specialised recovery companies, as well as for
inventory or asset write offs.
The tax authorities should take steps to ensure swift refunds for companies and
individuals who are eligible and should not create unnecessary bureaucratic
obstacles or delays.
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LABOUR MARKET FLEXIBILITY

Principal Issues and FIC Recommendations

The last two years have seen significant labour shortages in key sectors, due to
economic growth and because Romania’s EU accession has encouraged greater
labour migration. Consequently, there has been strong upward pressure on salaries,
without corresponding productivity increases. Many companies have experienced a
high rate of staff turnover.
The FIC welcomes the reduction in social security contributions in 2008, and
recommends further measures to make it easier for employers to hire new staff.
Current legislation making dismissal of incompetent staff very difficult is a severe
disincentive to recruitment. Consequently the FIC suggests that dismissal for poor
performance should be made easier, and that employers should be able to assess
based on their own evaluation systems. The FIC also recommends that additional
restrictions on dismissal of trade union members for non-union activity should be
eliminated. While EU accession has made it easier for employers to hire other EU
nationals, procedures for according residence and work permits to non-EU nationals
as well as recognition of diplomas are still complex and should be simplified.
In addition, the FIC recommends the following measures, to stimulate the labour
market: a) allowing employers to conclude “work on call” contracts, based on hourly
rates, following EU best practice; b) giving employers more flexibility to set probation periods of up to six months in the case of management positions;
allowing employers to set longer notice periods than the current 30 days defined in
the Labour Code - up to six months should be possible for management positions.
The FIC recommends reform of current legislation on trade unions and collective
bargaining, so that a union must include at least a third of an enterprise’s workforce
before it can be considered representative. In addition, the FIC encourages a
considerable reduction in employment-related bureaucracy.
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ENVIRONMENT

Principal Issues and FIC Recommendations

ENVIRONMENTAL FUND

Incentives should be given for achieving waste recovery and recycling targets as an
encouragement for private sector companies to fulfil their obligations. Funds should
be dedicated to developing the infrastructure required to improve waste recovery
and recycling processes, and to creating separate waste collection systems.
A new environmental tax should be imposed for waste landfills to encourage proper
selective waste collection and reduce the quantity of waste currently land-filled, but
which can be recycled and recovered. Penalties for non-implementation at local
level of selective waste collection obligations should be imposed on local authorities.
The Environmental Fund Administration should publish on its website a list of
companies required to observe the obligation to submit statements to the
Environmental Fund e.g. for packaging waste: producers and importers of packaged
goods and disposable packaging).

WASTE MANAGEMENT
PACKAGING AND PACKAGING WASTE

Revision of reporting procedures and stricter verification by the responsible
authorities is highly recommended to improve the accuracy of the statistics and
transparency concerning the amount of packaging placed on the market.
The deposit system should be avoided since it has not proved beneficial as an
environmental protection measure.
For compliance with the schedule of PPW targets enforcement, priority should be
given to strengthening regional and local administrative capacity and ensuring
coordination between different authorities.
Public awareness of environmental issues needs to be improved, particularly to
encourage use of the selective waste collection system. (e.g. a compulsory
environmental education course should be introduced into the school curriculum)
Alternative methods for recycling both white and coloured glass should be
encouraged (e.g. use of recycled glass in construction, and its inclusion in the
criteria for public procurement.)

WASTE ELECTRICAL AND
ELECTRONIC EQUIPMENT

Local authorities should do more to provide efficient Waste Electrical and Electronic
Equipment (WEEE) collection points, working in conjunction with EEE producers
and collectors for fulfilment of the reporting obligations.
An active public information campaign on EEE and WEEE issues is needed to
increase awareness for WEEE collection, recovery and recycling.
Funding (including grants) should be provided for the development of reliable
WEEE collection as well as for WEEE recovery and recycling facilities.

CLIMATE CHANGE ISSUES

The methodology for allocation within EU Emissions Trading Scheme (EU-ETS)
requirements should be revised for 2008-2012 (including the implementation of EC
Decisions on cutting the national caps) and developed for 2013 - 2020 in a way that
assures fair competition for Romanian industry (especially energy intensive
industries with high carbon emissions).
Transparent communication and information exchange with industries affected, in
the early stages of legislative development, is highly recommended so that realistic
national development plans may be made, and due attention may be given to
minimising the negative effects on business of climate change legislation.
Active and concerted lobbying should be carried out by all interested parties
(authorities, industries and associations) and addressed to national and international organisations (especially European institution representatives) with the aim of
achieving fair burden sharing between countries, and between economic sectors.

Foreign Investors Council

5

ENVIRONMENT

Principal Issues and FIC Recommendations

The authorities should agree on a realistic monitoring procedure for CO2 emissions
in relation to EU-ETS to avoid excessive costs. Active dialogue with industries is
highly recommended to improve awareness and find practical solutions to the
problems encountered, but also to help align various Greenhouse Gas (GHG emissions monitoring and reporting requirements (e.g.: nationwide emission factors).
REGISTRATION, EVALUATION,
AUTHORISATION AND RESTRICTION
OF CHEMICAL SUBSTANCES AND
CHEMICAL SUBSTANCES MANAGEMENT
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A strategic partnership should be established with affected industries to ensure
practical efficiency of Registration, Evaluation, Authorisation and Restriction of
Chemical substances (REACH) mechanisms.
A sustainable public information campaign should be initiated by the authorities.

RULE OF LAW

Principal Issues and FIC Recommendations

Several of measures have been taken to strengthen the Rule of Law in recent years.
Legislation was passed in 2006 to improve transparency in public procurement.
In 2007 was established the National Integrity Agency (Agentia Nationala de Integritate;’’ANI’’).
In October 2007, Romania’s government adopted an Action Plan to verify progress
against four benchmarks: (1) ensuring a more transparent and efficient judicial
process; (2) establishing an integrity agency with responsibilities for verifying assets,
incompatibilities and potential conflicts of interest; (3) conducting professional,
non-partisan investigations into allegations of high-level corruption; and (4) fighting
against corruption, in particular within local government.
Between October 2007 and February 2008, the Ministry of Justice carried out an
extensive public awareness campaign regarding corruption in public administration
and the judiciary. Technical innovations in courts, prosecutors’ offices and prisons
have improved transparency, security and efficiency. Equipment for hearing witnesses whose identity may be hidden has been introduced.
However, Romania continues to have a very poor reputation for corruption, which
tarnishes its image as an investment destination. Numerous reports by well
respected NGOs and media outlets both in Romania and internationally have
commented on the endemic nature of the problem, as well as on the widespread public distrust of the political leadership and limited confidence in the justice system.
The FIC takes its responsibility to address this issue very seriously. It consequently
implores all branches of Romania’s government (executive, legislative and judicial):
(1) to cease denying the legitimacy of numerous reports from highly credible sources
without providing counter arguments; (2) to stop blaming others for the lack of
improvement to the situation, including counterproductive criticism of the EU
Commission and the World Bank, two institutions that provide professional
assistance and funding to combat corruption, and, most importantly; (3) to do
whatever is necessary to reverse the content of the reports that are so damaging to
Romania’s reputation.
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CORPORATE GOVERNANCE

Principal Issues and FIC Recommendations

Romania was the first country in Central and Eastern Europe to issue a corporate
governance code (in 2000). However, since then, the country’s legislature and
regulators have not provided guidance regarding corporate governance for all
companies, or implemented policies leading to substantial trust in and growth of
Romania’s capital markets. A review of EU Member countries’ incorporation
of EU-recommended company directives dated 25 August 2008 reveals that, while 26
members consistently averaged between 60-70%, Romania stood in last place in stark
contrast with only 25%, its score being less than half that of every other Member
State.
Good corporate governance is essential to the effective functioning of business and
the capital markets. The FIC belives it essential that urgent steps should be taken to
improve Romania’s corporate governance framework. A new Code needs to be issued
based on EU best practice. The Code should facilitate the market without micromanaging companies. It should be consistent with the Rule of Law, and articulate
division of responsibilities among regulatory and enforcement authorities.
Numerous and varied groups have a substantial stake in a good corporate governance
code. These include the Bucharest Stock Exchange (BVB), the Romanian National
Securities Commission (CNVM), Parliament, institutional investors, small investors,
company employees, their unions, the community at large, academics, auditors and
lawyers.
The FIC recommends that Romania’s corporate governance code should be drafted
by a diverse group of persons comprising a Code Committee where no participant
may wield undue influence. The Code Committee should represent as many as possible of the above stakeholders. The Code should enjoy broad consensus after constructive debate. As proof of that consensus, all companies seconding persons to
serve on the Code Committee should adopt the Code.
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ENERGY SECTOR

Principal Issues and FIC Recommendations

ELECTRICAL ENERGY MARKET

The Government of Romania (GOR) should support new players entering the
generation sector, and also accelerate the privatisation of generation assets, thereby
allowing real competition in the market. Developing a market structure which can
foster competition should be of paramount importance. If a single entity controlled
by the State and integrating all non-privatised providers is to be established, there
should also be an enhancement of the role of independent regulatory authorities,
liberalisation of the generation sector and encouragement for the creation of other
strong integrated players which can balance the incumbent position of the new
entity. For real competition to be established, it is also crucial that the energy for the
free market comes through the Romanian Power Market Operator (OPCOM)
platform or by means of other transparent mechanisms.

RENEWABLE ENERGY PROMOTION

Legislation to support energy production from renewable sources should be
improved by setting up a long term (e.g. 15-20 years) support mechanism and
establishing an adequate incentives system. Subsidies should be well targeted and
intelligently designed in order for Romania to meet its 2020 targets. Establishing a
clear legal responsibility for promoting heating and cooling energy is also of paramount importance. The possibility of creating a single contact point for all permits
and authorisations needed for investments in renewables should be analysed.
Legislative arrangements to facilitate investments in the transport grid must be
accelerated, particularly to ensure that these investments can be made without
incurring bureaucratic delay. In addition, effective rules for connection to the grid
must be found and approved quickly in order to avoid a high number of requests
without secure financing leading to an overcrowded system and blocking the implementation of other projects. Cost allocation related to grid connection should be also
addressed in order to support the implementation of investment projects.

ENVIRONMENTAL POLICIES AND
SECURITY OF SUPPLY

The GOR should support the use of an energy mix that can assure security of supply
and the accomplishment of the EU and Kyoto goals in terms of CO2 emissions
(EU and Kyoto 3rd phase goal: CO2 reduction of 20% by 2020 compared to the base
year of 1990) while maintaining reasonable energy prices. The system cannot rely
only on the development of renewables and Romania should also consider increasing
its installed nuclear capacity. The old coal power plants can also significantly reduce
CO2 emissions by using the latest technologies, and this can be achieved by
increasing competition and investment by the privatisation of the generation sector.

ENERGY EFFICIENCY

It is crucial that the GOR should invest in reducing energy demand by improvements
to energy efficiency. This should be done by introducing upgraded and modern
technology and changing consumer behaviour. Measures should be taken to educate
all consumers and to support investments in energy efficiency. Effective energy
policies contribute also to meeting the renewable related goals of Romania.
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Principal Issues and FIC Recommendations

DEVELOPMENT OF A MIDDLE & LONG
TERM AGRICULTURAL STRATEGY

Targets and priorities should be defined for the agricultural sector, and multiannual budgets should be prepared, to enhance the stability of legislation.

INCENTIVES
FOR LAND CONSOLIDATION

There is a need to rationalise production in agriculture. A complete set of policies
which must include direct subsidies and incentives for cooperatives and farm
associations must be urgently introduced to increase competitiveness in farming.

IMPROVEMENTS TO
AGRICULTURAL INFRASTRUCTURE

A modern irrigation system should be developed using the latest technology and
adapted to present needs. Access roads to agricultural lands must be upgraded, and
alternative energy sources developed. Water treatment must be improved in rural
areas, and there should also be improvements to water supply and sewerage systems.

EFFECTIVE COMMUNICATION
CAMPAIGN TO PROMOTE TAKE-UP
OF EU FUNDS

To achieve successful absorption of EU funds, a professional advertising campaign is
needed to explain to producers what funds are available, how to apply for them and
how to comply with the administrative requirements once they has been awarded.
Successful entrepreneurial models must be used to create a demand for these funds
from farmers and processors. The communication strategy should operate at both
the national and the local level. Communication must be carried out by professional
advertising companies.

IMPROVEMENTS TO THE
VETERINARY SERVICE (ANSVSA)

ANSVSA and other state institutions should be impartial, ensuring that EU legislation on food safety is applied fairly and equally from the farm to the fork. The new
standards must be implemented first at the local level and then at the national level.

STABLE LEGISLATION
ON LABELLING

Existing European legislation should be correctly applied. The Romanian authorities
should avoid issuing laws based on their own interpretation of EU legislation.
This has led to confusion for producers and consumers and has required frequent
changes of labels.
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EU FUNDING AND INVESTMENT
SUPPORT LEGISLATION

Principal Issues and FIC Recommendations

The FIC considers it essential that the Romanian government should achieve a high
level of takeup of EU funds. Romania is eligible for substantial sums in EU funding
to help bring the standard of living closer to that in other EU member states.
This presents a historic opportunity for extensive modernisation programs to
improve the infrastructure, making the country more attractive to investors, and
allowing Romanian-based companies to compete more effectively within the
European Single Market.
Much EU funding is available to the private sector too, presenting opportunities for
Public Private Partnerships, which can bring private sector business acumen to the
improvement of state infrastructure. Developing EU-funded infrastructure projects
will be particularly beneficial during this period of economic downturn. Yet so far,
the take-up of EU funds has been poor, both before and since accession. So the
Romanian government needs to do much more to ensure that this major opportunity for development is not wasted. Romania should aim to equal or improve on the
absorption rates achieved by the best performers among countries which joined the
EU in 2004.
The FIC recommends that a major programme should be undertaken to improve
Romania’s infrastructure, especially as there are already signs that the country’s
infrastructure weaknesses are already having a negative effect on investment
decisions. Infrastructure projects should be organised efficiently and follow a strict
timetable, with penalties for delays, so that contractors are properly accountable to
the public.
The FIC welcomes the new Government Emergency Ordinance on investment (GEO
No. 85/2008), and views it as a promising beginning towards adopting EU regulations
on public aid, increasing transparency, encouraging fair dialogue with stakeholders
and ensuring good performance from the new Romanian Investment Agency. The
GEO should be a first step towards implementing clear and transparent procedures
in granting public aid to business.

Foreign Investors Council
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Taxation

1.1 POSITIVE DEVELOPMENTS

In the last few years, the Romanian fiscal environment has generally improved, with
lower corporate and personal taxes, and some progress on improving transparency.
From 1 January 2004, legislation relating to all major taxes was consolidated into a
single law (the Fiscal Code). The introduction of the 16% flat tax for corporate and
personal income from 1 January 2005 was a significant step forward in attracting
investment. The flat tax led to increased budget revenue due to the economic growth
it generated, and also because large parts of the black and grey economies were legitimised. Romania’s EU accession on 1 January 2007 led to the harmonisation of the
country’s fiscal system with EU legislation, which is a positive sign of greater
stability and consistency for investors.
Transfer pricing regulations have been clarified, with norms published in February
2008, setting out documentation requirements which multinationals must provide to
demonstrate that they have applied market prices for related party transactions, and
have not artificially moved profit to low fiscal jurisdictions. Romanian legislation
closely follows OECD and EU guidelines in this regard. New Romanian legislation
also makes provision for Advanced Pricing Agreements (APAs). These can be very
useful for companies seeking the security of agreed transfer prices in advance with
the fiscal authorities, hence considerably reducing the risk of fiscal adjustments.

1.2 AREAS FOR IMPROVEMENT
1.2.1 Consultation Process

At the end of 2007, the FIC Members believed that the consultation process with the
authorities could be improved. Consultation is important because it allows
legislation to be strengthened to meet the needs of both the state authorities and the
business community. Fiscal legislation was often being passed quickly, and this
meant that there was insufficient time for the FIC Members to give quality input.
In response to concerns voiced by the FIC Members, the Ministry of Public Finances
(MF) took steps to improve the consultation process by the creation of working
groups made up of Ministry officials and representatives of the private sector to discuss each section of the Fiscal Code and related norms. This was a very positive step,
and FIC Members who participated in the working groups generally considered that
they had been provided with a valuable opportunity to use their expertise to
contribute to the legislative process.

Foreign Investors Council
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CHAPTER 1

TAXATION

FIC Recommendations

The FIC welcomes the efforts of the MF to enhance the consultation process with
investors, and considers that this will lead to positive results for the business
community as well as for the state authorities. The FIC consequently recommends
that this process be continued and developed so that an ongoing dialogue takes place
with the aim of producing quality legislation, serving the interests of both investors
and the state authorities. In addition, this consultation process should be widened to
include other state institutions such as the National Fiscal Administration Agency
(ANAF). The FIC recommends that as part of the enhanced consultation process, the
provisions of Law No. 52/2003 (the “Sunshine Law”) should be more widely
implemented. This law gives an opportunity for interested parties to comment on
draft legislation before it passes into law. In addition, while the FIC understands that
on rare occasion the authorities need to react quickly to protect state revenue
collection, there are also considerable advantages to be gained from stability in
fiscal legislation. Consequently, we encourage more effective application of Article 4
of the Fiscal Code which states that changes to the Fiscal Code may be made only by
a Law, that they should take effect only from 1 January of the following fiscal year,
and that, as a rule, they should be announced at least six months in advance.

1.2.2 Legislation on VAT

Special arrangements for VAT payments by construction companies and companies
involved in the real estate business introduced in 2007 (under Article 160 of the
Fiscal Code) were revoked from 1 January 2008 under Government Emergency
Ordinance (GEO) No. 106/2007. The simplification measures applied to construction
works and sale of buildings or parts of buildings, and any transactions involving any
type of land for which VAT is applicable.
In late March 2007, the GOR passed GEO No. 22/2007 to reverse many changes made
from 1 January 2007 to the collection of VAT on imports from outside the EU.
Between 1 January 2007 and the date when this Ordinance took effect, it was
possible for payment to be postponed until the imported goods reached their end
user, whether in Romania or in another EU Member State. This short lived reform
had given Romania one of the most favourable VAT regimes in the EU. It gave
significant cash flow advantages to importers, encouraging foreign investment, and
was particularly beneficial to companies which transported goods on to other EU
Member States, making Romania an attractive entry point into the European Single
Market. Neighbouring countries do not apply such a system, instead collecting VAT
at the frontier or requiring guarantees, so this meant that Romania was more
competitive. If the new arrangements had been left in place, transit of goods through
Romania could have provided a valuable boost to the local economy in areas like
Constanta, and benefited Romanian transport companies which would have moved
goods across the country’s territory.

FIC Recommendations
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The FIC recommends that when GEO No. 106/2007 is submitted to Parliament for
approval as a Law, the simplification measures should be reinstated.
The FIC also recommends the revocation of GEO No. 22/2007 and the reintroduction
of the system which applied from 1 January to 15 April 2007, to allow payment of VAT
on goods imported from outside the EU to be delayed until they reach their final user
in Romania or another EU Member State, without the requirement for guarantees to
be paid at customs. In the long term, this would improve budget revenue, because it
would generate opportunities for growth in transit traffic of goods imported from
outside the EU whose final destination is in another EU Member State.

CHAPTER 1

TAXATION

1.2.3 Social Security Contributions

The FIC welcomes the reductions in social security contributions in recent years
although it regards the increase in January 2009 as a step backwards, which will have
negative economic effects making labour more expensive, and hence generating
unemployment. Social security payments are still relatively high, and represent a significant expense for employers. This can act as a deterrent to investing in Romania,
particularly bearing in mind the steep increases in the cost of labour over recent
years. The Ministry of Finances recognized that the reduction in income tax and the
introduction of the 16% flat tax rate at the beginning of 2005 generated additional
revenue for the budget because growth was encouraged and a sizeable part of the
grey economy was legitimised. The FIC believes that lowering social security
contributions would be an equally successful step, which would increase revenue to
the various social security budgets. It would encourage investment, and make it
more attractive to companies to hire new staff. It would also make employers more
likely to be hired on the basis of a formal labour contract with full social security
contributions, rather than using other structures, like payment through
microenterprises, whereby social security contributions are avoided.

FIC Recommendations

The FIC recommends that the January 2009 increase should be revoked, and in
longer term the level of social security contributions should be reduced. The possibility of reintroducing a cap on contributions should also be considered.

1.2.4 Taxation of income from
gains on capital markets by foreign
based investment funds

At present, legislation on taxation of these funds is unclear, leading to confusion and
discouraging investment. Although a recent Government Emergency Ordinance
(GEO 705/16 October 2008) exempted non-resident investment funds which are not
legal entities from taxation, the change does not apply to foreign based legal entities
(which will benefit from tax exemption only in 2009). The Ordinance also creates
many uncertainties, for example the possibility that Romanian 16% withholding tax
may apply for dividends and interest earned from a Romanian paying entity.

FIC Recommendations

These funds should be exempted entirely from paying Romanian tax, and the
legislation should make this clear. In most EU countries, investment funds which
purchase investments on the local capital markets simply pay all their tax in the
country where they are based, and do not pay tax separately in each state where they
invest. However, if it is considered necessary that Romania should tax these gains,
then the arrangements for registration and payment should be made much clearer
and simpler than they are at present. Specifically, the provisions in the Fiscal Code
contained in Article 30 (3) and 30 (4) of Title II and Article 67 (3) of Title III and
Point 96 of the Norms are unclear and contradictory in many parts. Also, imposing
tax on interest and dividends paid to foreign funds which are not set up as legal
entities might be viewed as discrimination and in contradiction with EU
fundamental freedoms, since the treatment of Romanian investment funds appears
to be more favourable.
Additionally, the system for taxing capital gains derived by non-residents from
Romania (which generally involves appointing a Romanian fiscal representative) is
excessively bureaucratic and burdensome, causing serious disruption and barriers
against bringing foreign capital to the Romanian Stock Exchange.
In practice the gains to the Romanian state deriving from this type of taxation are
minimal. As a healthy capital market is a key component of a strong modern
economy, the FIC strongly recommends that this system should be aligned with EU
best practice.
Foreign Investors Council
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TAXATION

1.2.5 VAT and profit tax groupings

VAT groupings were introduced at the beginning of 2007 for large taxpayers under
Article 127 (8) of the Fiscal Code. This was a positive step to simplify fiscal
administration for related parties. However, in practice, very few companies qualify
as large taxpayers.

FIC Recommendations

VAT groupings should be extended to cover all taxpayers, and profit tax groups
should be introduced, regardless of whether or not there is accounting consolidation.
This would reduce the administrative burden faced by many companies, and
contribute to economic growth. It would bring benefits for both the fiscal authorities
and companies. For the fiscal authorities, examination of the returns would be
simplified, particularly for VAT. For investors, it would eliminate distortions that
arise because of the inability to offset losses against profits, simplify filing
obligations, eliminate VAT on transactions between subsidiaries within the same
group, and generally create a more attractive fiscal environment for investors.

1.2.6 Electronic Invoicing

Although permitted under the Fiscal Code, regulations are still unclear as to
practical aspects of electronic invoicing (conditions to be satisfied, multiple
reporting, and approval from the communications regulatory authority-ANRCTI).
On the other hand, it appears that the Romanian Fiscal Code does not allow e-invoicing for operations which are not performed in Romania.
The situation is further complicated by Law No. 260/2007 on the recording of
commercial operations by electronic means. This law sets out additional formalities,
which exceed the requirements for electronic invoicing set out in EU Directive
112/2006. Moreover, several of the reporting formalities have not been regulated by
the Ministry of Finance up to this moment, making the e-invoicing procedure more
difficult to apply in practice.

FIC Recommendations

Companies should be encouraged to issue electronic invoices. This would help them
to develop their businesses, which would also lead to an increase in revenue to the
state budget. Law No. 260/2007 should be amended to comply with EU Directive
112/2006.

1.2.7 Bad debts

Sales of bad debts are still penalised by the tax authorities, as it appears that the
written-off expense (the part not previously subject to a provision) is considered by
the tax authorities to be non deductible if these bad debts are not sold to a bank or
to a specialised non-banking financial institution.

FIC Recommendations

Sales of bad debts to specialised recovery companies should be clearly recognised by
the Fiscal Code by allowing the full deductibility of the written-off expenses, even if
the bad debts are sold to recovery companies which are not authorised as non-banking financial institutions (as not all recovery companies are required to be non-banking financial institutions).
Deductibility of written-off expenses should be expressly recognized not only for
commercial receivables, but also for bad debts resulting from credit activities carried
out by banks and other financial institutions during their course of business.

1.2.8 Deductibility of
Inventory Write-offs
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Many companies, especially those dealing with perishable consumer products,
encounter inventory losses. In relation to food products and pharmaceutical products in particular, companies are obliged to write off inventory, either because it has
passed its sell-by date, has become damaged and is not safe to sell to the consumer,
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or because of other quality issues. In this respect, fiscal law in Romania is too restrictive and, unlike most other countries, does not generally permit the company to
claim a tax deduction for inventory or other assets written off for the above reasons,
or indeed for any reason.
The Fiscal Code on profit tax is more restrictive in this respect than the VAT
provisions. Profit tax deductions are not allowed for inventory write-offs whereas
VAT deductions are.
Companies should not suffer a tax disadvantage when inventory/assets are written
off as this penalises the company for carrying out its normal business. In addition,
the denial of a fiscal deduction for inventory write-offs is discriminatory since other
EU Member States permit such deduction.
FIC Recommendations

Fiscal deductions should be permitted for inventory or asset write-offs. The profit tax
provisions should be aligned to the VAT provisions.

1.2.9 Customs representation

Under current Romanian customs regulations, except for temporary import and
transit operations, a non-EU resident company is only allowed to carry out imports
and exports of goods which are not subject to import and export restrictions (such
as the need for import and export licenses). Even these imports and exports are
allowed: (i) only occasionally and subject to the customs authorities' approval, and
(ii) only by using indirect representation in customs.
Consequently, a non-EU resident company can only perform import and export
operations occasionally, provided that it appoints a customs broker to act as its
indirect representative in customs, but cannot place goods in Romania under
economic customs regimes such as bonded warehouses, inward processing relief or
processing under customs control.
This is not consistent with the practice in other EU Member States, where a non-EU
resident company is entitled to perform any import / export operations (including for
economic customs regimes) by appointing a locally established legal entity (e.g. a
customs broker) as an indirect customs representative (which acts in its own name
but on behalf of the non-EU resident company). There is therefore discrimination
between EU residents (which are allowed to perform import and export operations),
and non EU residents as regards customs representation.

FIC Recommendations

The Romanian Customs Code should be amended to align local practice with that in
other EU Member States. The restrictions set out in Decision No. 4999/2007 should
be abolished.

1.2.10 Excise duties

According to Romanian excise duties legislation, a tax warehouse keeper is an
individual or legal entity authorised by the authorities to produce, process, hold,
receive and dispatch products subject to excise duty in a tax warehouse.
In practice, the authorities do not allow warehouse keepers authorised for
production purposes to receive and hold excisable goods (finished products) under
duty suspension arrangements based on the production tax warehouse authorisation.
Instead they have to (i) obtain a separate authorisation for storage purposes or (ii)
be authorised as registered traders.
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Consequently, in the first case, both companies and the fiscal authorities are artificially increasing administrative requirements, since a company already holding a tax
warehouse authorisation is required to double the administrative work so as to
obtain a second one.
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FIC Recommendations

Romanian excise duties legislation should be amended to allow companies authorised as tax warehouse keepers for production purposes to receive and hold excisable
goods under duty suspension arrangements based on these authorisations.
This amendment should also be aligned with the provisions of Council Directive
92/12/EEC on the general arrangements for products subject to excise duties and on
the holding, movement and monitoring of such products.

1.2.11 Tax Refunds

In the last few months, particularly since the start of the global economic downturn,
several companies have had difficulties securing prompt refunds of overpaid tax.
Tax authorities have often made the process very bureaucratic, complicated and
long-drawn out. FIC members understand that in a time of economic uncertainty the
state authorities are concerned about cash flow and need to be vigilant in ensuring
that claims for tax refunds are justified. However, delays can cause severe hardship
to businesses and can even lead to bankruptcy. This is harmful to the overall health
of the economy and ultimately will have a negative effect on budget revenue too, as
companies which go out of business no longer pay taxes.

FIC Recommendations

The tax authorities should take steps to ensure swift refunds for companies an
individuals who are eligible and should not create unnecessary bureaucratic
obstacles or delays.
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Labour Market Flexibility

2.1 POSITIVE DEVELOPMENTS

Following Romania’s accession to the European Union, the labour force became more
mobile, and employers faced higher demands, in particular for increases in salaries.
As a consequence, in 2007 and the first semester of 2008, Romanian employers had
to deal with a very high rate of staff turnover and migration of labour abroad.
Although there was a significant increase in salaries in 2007, and this trend
continued in 2008 (for example, the banking system estimates a 20% increase in
salaries), this growth was not always linked to an increase in productivity.
The shortage of skilled labour, which began in 2007, continued into 2008, with the
most severely affected sectors being construction, textiles, hotels and restaurants
and banking and financial services. Pressure on employers is likely to continue
because the shortage of skilled personnel will lead to overwork for existing
employees, which in turn could exacerbate the problem because this could
encourage more employees to seek better conditions outside Romania.
The FIC’s Members welcome the reduction in social contributions in recent years
altough it regards the increase in January 2009 as a step backwards, which will have
negative economic effects making labour more expensive, and hence generating
unemployment.

2.2 AREAS FOR IMPROVEMENT
2.2.1 Hiring, Administration,
and Dismissal of Employees
2.2.1.1 Dismissal of Incompetent
Employees

Under current legislation, an employee may be dismissed if he or she is proved to be
“professionally unfit.” This definition relates to professional qualifications rather
than performance, and so, in practice, this makes it very difficult for an employer to
dismiss an employee. This is particularly so since, under present procedures,
employers cannot use their own assessment system.

Foreign Investors Council
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FIC Recommendations

The basic principle for dismissal should be changed, from one relating to
professional qualifications to one focusing more on performance, with increased
flexibility of performance evaluation. The procedure should be simple, should
include an assessment by the employer of the employee’s professional performance,
and should be included in the Labour Code rather than in the National Collective
Labour Agreement.

2.2.1.2 Disciplinary actions

At present there is an excessive risk of companies being taken to court by employees
following disciplinary actions. In addition, the dismissal procedure is too cumbersome. Under the National Collective Labour Agreement a disciplinary investigation
can only be started five working days after the employee has been notified, even if
the enquiry relates to unjustified absences from work.
The time limit which the Labour Code imposes for application of disciplinary
measures against employees is too short. Currently such measures must be
implemented within 30 days of the offence being discovered, and no more than six
months after it took place. For cases of serious misconduct, this does not give the
employer sufficient time to carry out a substantive investigation.

FIC Recommendations

Employers should have the right to begin investigating alleged misconduct as soon as
it is discovered, particularly in cases of unjustified absences from work, theft, and
abuse of alcohol or other restricted substances. The FIC also proposes that the six
month time limit for the application of disciplinary sanctions should be extended to
12 months. Easing bureaucratic restrictions on the dismissal of employees would
have the positive effect of reducing the black and grey economies, and ultimately
improving real protection of workers, since it would encourage employers to hire on
the basis of formal labour contracts rather than informally.

2.2.2 Work authorisations
and residence permits

The process of obtaining work authorisations and residence permits for non-EU
citizens is very challenging and time consuming because of frequent and sudden
changes to legislation, lack of clearly defined procedures, and bureaucratic delays on
the recognition of diplomas. For an individual expatriate, the process takes a
minimum of four months, followed by another five months for family integration.
Once issued, the residence permit for non-EU citizens is valid only twelve months,
after which it must be renewed.

FIC Recommendations

The process of recognition of diplomas should be speeded up considerably.
Families of expatriates should be admitted as part of the original worker’s application, rather than as a separate process. A work authorisation granted to a foreign
national should automatically qualify that worker’s family to reside in Romania too.
Transparent and accurate information should be provided about the residence permit and work permit application procedures, with specific details for each nationality. The decision should be issued at most two months after the date of application.

2.2.3 Issues related
to Labour Agreements
2.2.3.1 Temporary and
“work on call” contracts
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It should be made easier for employers to conclude temporary contracts and arrange
temporary transfers within a company. Under current legislation, it is impossible to
conclude “work on call” contracts with hourly rates, as only a full time or part time
contract is permissible. This reduces the flexibility for employers to hire staff for the
right number of hours needed to complete a job. In addition, it encourages the black
economy.
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FIC Recommendations

Legislation should be prepared, based on EU best practice, to allow companies to use
the “work on call” system. It should be possible for an employee to have a permanent
or temporary contract which does not specify a minimum of hours to be worked in a
day, but only a maximum (based on normal full time hours), giving the employer
the opportunity to have staff work on call based on business demands.
The implementation of such a system would bring greater flexibility both for
employers and employees.

2.2.3.2 Probation period

The maximum probation period of 3 months for staff in management positions is not
long enough for an adequate assessment to be made.

FIC Recommendations

The employer should have greater flexibility to set probation periods, with the
possibility for these to be up to six months in the case of management positions.

2.2.3.3 Notice period for management

The Labour Code provides for a maximum notice period of 30 calendar days for
employees resigning from management positions. This is too short, especially for
senior management where selection and hiring procedures may take several months.
During such a period, transitional measures must be put in place, which may not
always be available.

FIC Recommendations

The current wording of Article 79, paragraph 4 of the Labour Code should be
amended to allow employers to set notice periods of up to six months for
management employees.

2.2.3.4 Administrative work

There is currently excessive bureaucracy related to employment, diverting
management and staff time from commercially productive activities. Some examples
are as follows:
• The need to have 3 and sometimes 4 copies of the same document
to process one operation.
• The need to keep a labour book for each employee in which excessively detailed
records must be noted.
• The need for an employee’s consent for a pay rise to be registered with the labour
office within 5 days.
• The frequent need to provide multiple forms to the authorities providing the
same information.
• The requirement for an employer to issue a delegation letter to an
employee who is temporarily sent to work at the premises of another firm, which
must be signed by Human Resources and later endorsed by the receiving
company.

FIC Recommendations

Employment documentation requirements should be simplified, so that a single form
can be filled in for each operation, without the need to provide multiple copies of the
same document. The requirement for delegation letters should be eliminated.
The deadline for registration of labour agreements and amendments to them should
be extended to 30 days.
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2.2.3.5 Vacations

The law requires vacation scheduling for all employees at the beginning of the year
and for a minimum vacation of 15 consecutive working days, which is difficult to
implement.

FIC Recommendations

The time when vacation days are taken should be by agreement between employee
and employer during the course of the year. However, the employee should retain the
right to take at least two calendar weeks consecutively.

2.2.4 Trade Unions

Excessive restrictions exist on dismissal of employees elected to representative positions in trade unions. These persons may only be fired for personal misconduct and
not for being professionally unfit or for poor performance. This protection continues
for two years after the employee’s term as a representative in the trade union ends.

2.2.4.1 Dismissal of elected
representatives
FIC Recommendations

The only additional restriction on dismissal of employees who are representatives in
trade unions should be that an employer should not be able to fire such an
employee for reasons relating to trade union activity.

2.2.4.2 Conditions for
establishing a trade union

According to the current legal framework, a minimum of 15 employees is required to
establish a trade union. By affiliation to a federation or confederation of unions, such
a trade union has the right to negotiate on behalf of the company’s employees, even
if they only represent a small proportion of the enterprise’s total workforce.
This gives excessive power to a small group of employees, to represent all employees
in the company, and too much power to federations or confederations to negotiate on
behalf of employees in enterprises with which they do not have a direct connection.

FIC Recommendations

Federations and confederations of trade unions should not have an automatic right
to negotiate on behalf of employees of an enterprise based solely on affiliation.
The FIC recommends that a trade union should only be considered as representative
if at least 1/3 of the enterprise’s employees are members. This rule should apply
regardless of whether the union is a federation or confederation.

2.2.4.3 Collective labour agreement

The law regarding collective labour agreements provides that each company may
conclude one single collective labour agreement at the unit level.
The law does not define the limitations of each collective labour agreement clearly,
with the result that certain employees find themselves potentially subject to more
than one collective labour agreement. This often leads to contradictions because it
is not clear which collective labour agreement concluded at the industry level has to
be observed.

21

FIC Recommendations

The law should regulate more clearly the scope of collective labour agreements by
field of activity to prevent overlap, so that each employee is governed by just one
such labour agreement. Consequently, a single collective labour agreement negotiated and concluded at the level of the branch of activity may be applied to a unit.

2.2.5 Job Classification
Code in Romania (COR)

The Job Classification Code in Romania causes considerable administrative
difficulties to employers, who must match job titles within the company with the
Romanian job classifications. Further problems are caused because of inaccuracies
in the translation of English job titles into Romanian in the Code.
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An official booklet defining all of the positions in the Code should be published and
updated by the Ministry of Labour every year. This should also be based on international job classifications. The FIC will support the Ministry of Labour in preparing
this booklet. In addition, the electronic version of the booklet should be available on
the Ministry of Labour website. This will enable Ministry of Labour officials to obtain
feedback from interested parties, which will help in the process of updating the list.
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3.1 POSITIVE DEVELOPMENTS

In the 2006 White Book, the FIC acknowledged many significant changes which had
occurred since the publication of the 2005 White Book.
The GOR has incorporated almost all EU environmental legislation into domestic
law, and has been proactive in negotiating acceptable transition periods for
implementing significant regulations, to ensure that business in Romania has time to
adapt.
The GOR has continued the implementation of the National Strategy on Waste
Management by developing Regional Plans for Waste Management. County Waste
Management Plans are under preparation based on these regional plans. This will
lead to proper waste management based on an order of priorities (prevention of
waste generation, minimisation of waste creation, then recycling and recovery of as
much as possible and only then final elimination).
The GOR has started public consultation procedures giving interested parties the
possibility to express their opinions on various environmental issues, and has
implemented rules giving the public greater access to environmental information.
Currently both Waste Management National Strategy and National plan are under
revision and all the stakeholders should be involved in the process.

3.2 AREAS FOR IMPROVEMENT
3.2.1 Environmental Fund

The Environmental Fund (the “Fund”) is a co-financing instrument administered by
the GOR, designed to address priorities for environmental protection and to help
Romania achieve EU environmental standards. Among other obligations (concerning
air emissions, metallic and non-metallic waste, tyres, etc.), companies are required
to contribute to the Fund through the payment of taxes which are set in accordance
with the amount of packaging waste which each company fails to recover according
to the annual target, with the aim of encouraging recycling of this waste and energy
recovery. The FIC is concerned about how Fund money is collected, allocated, and
administered. The FIC is also concerned that Fund money is being used for
subsidies.
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According to current environmental legislation, producers and importers of
electrical and electronic equipment (“EEE”) are required to register with the
National Agency for Environmental Protection (“NAEP”) in the Register of EEE
producers and importers. Failure to register is punishable by the temporary
suspension of the producer’s license.
The term EEE producer means any individual or legal entity, regardless of the
method of sale, which imports or exports EEE “on a professional basis” into or from
Romania. This term is vague and is likely to cause confusion.
FIC Recommendations

Incentives should be given for achieving waste recovery and recycling targets to
encourage private sector companies to fulfil their obligations.
Funds should be dedicated to developing the infrastructure required to improve
waste recovery and recycling processes, and to creating separate waste collection
systems. Sustainability of an investment after the end of financing should be ensured
through eligibility criteria.
A new environmental tax should be imposed for waste landfills (especially for those
that are not in conformity with EU legislation) to encourage proper selective waste
collection and reduce the quantity of waste currently land-filled, but which can be
recycled and recovered.
The Environmental Fund Administration should publish a list of companies on its
website which are required to report on their implementation of environmental
protection legislation (e.g. for packaging waste: producers and importers of
packaged goods and disposable packaging).
Legislation on the registration requirement with NAEP should explain the definition
of the term “on a professional basis” to make it clearer when a company is required
to register.

3.2.2 Waste Management

Currently both Waste Management National Strategy and National plan are under
revision and all the stakeholders should be involved in the process.

3.2.2.1 Packaging and
Packaging Waste

Romania passed legislation on Packaging and Packaging Waste (PPW) which
transposes an EU Directive into national law. The targets related to the PPW
legislation must be achieved by 31 December 2013, which means that the EU has
granted Romania a transition period to give industry time to adapt.
The legislation requires gradual improvement during the transition period, with
progressively stricter targets each year. For the successful achievement of the targets, it is critical that all parties involved in the implementation of this legislation
should cooperate closely.
The main challenge remains the implementation of separate collection of municipal
solid waste and its sorting (for recycling and recovery) before landfilling.
Responsibility for the implementation of separate waste collection belongs to local
authorities, whose commitment has been weak. There are only a very limited
number of pilot projects, even though the national implementation plan for waste
management clearly provides for separate waste collection from the population to
have begun at a national level in Romania in 2007.
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Romania’s performance on recycling falls significantly short of EU standards for
some materials such as glass (especially coloured glass) and wood. For glass, the
barrier is created by a quasi-monopoly at the regional level of recycling and collection. There is only one major glass packaging producer in Romania, which also has
dominant operations in neighbouring countries and which recycles only white glass.
FIC Recommendations

The annual reporting of the amount of packaging placed on the market should be
improved and conducted in a proper and transparent manner to provide all interested parties with reliable data related to packaging and packaging waste.
The “deposit system“ should be avoided because it does not achieve an integrated
waste management system capable of promoting strong environmental protection
measures. It leads only to higher consumer prices, and there is no control system to
verify that money collected from the population under this system is used for
environmental protection projects.
It may encourage collection of packaging, but it severely discourages other forms of
environmental protection.
Efforts should be made by local and central authorities to increase awareness of the
need for proper documentation and monitoring of selective waste collection and
sorting of waste. Close cooperation with all stakeholders is recommended to improve
reporting and make it reliable. Revision of the reporting procedures and stricter
verification by the responsible authorities is highly recommended.
Priority should be given to appropriate measures for strengthening administrative
capacity at the regional and municipal levels, and ensuring coordination between
authorities, to comply with the schedule for enforcement of the PPW targets.
Improvements need to be made to public environmental awareness, and the public’s
willingness to participate in the implementation of environmental protection
measures, especially in the selective waste collection process. An environmental
education course should be introduced into the school curriculum, and should be
compulsory from an early age.
Use of recycled glass in construction should be authorised, consequently encouraging recycling of both white and coloured glass. This should also be taken into account
in the selection criteria for public procurement.

3.2.2.2 Waste Electrical
and Electronic Equipment

Government Decision (GD) No. 448/19 May 2005 on waste electrical and electronic
equipment (WEEE) transposes EC Council Directive No. 2002/96/EC, and sets
separate collection targets and recovery, reuse and recycling targets for EEE
producers (including manufacturers and sellers).
By December 31st 2008 at the latest, separate collection of at least 4.0 kg on average
per inhabitant per year of WEEE from private households should have been achieved
under this Decision. Depending on EEE category and type, the recovery targets for
December 31st 2008 vary between 70% and 80% by average weight per EEE. The rate
of component, material and substance reuse and recycling is at 50-75% by average
weight per EEE (also according to category).
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Final reports for year 2008 regarding WEEE are not due until April 30th 2009,
therefore official data are not available at the present time. From the
information posted on the websites of collective organization and data
published by the Environment Ministery regarding "Marea Debarasare" ("The
Great EEE Waste Disposal" - the name of the massive national initiative for
WEEE collection) it is obvious that the target has not been reached.
Romania is not the only country facing this type of difficulties.
Available data for years 2006-2007 show that:
• in 2006 - 1131,00 tons of DEEE have been collected;
• in 2007 - 3286,85 tons have been collected.
The FIC considers that these ambitious targets have not been met because of
the following reasons: lack of efficient WEEE municipal collection points,
proper recycling facilities and coordination mechanism (clearing house); the
existence of a paralel market for WEEE with high metal content (which leads
to massive non-conforming collection and dismantling that have not been
reported and therefore they are not included in official statistics), the
low volume of EE appliances in Romanian households compared to EU average
(and consequently lower volumes of disposed equipment).
The national collection target of 4 kg per inhabitant per year in particular
seems to be almost unachievable at this stage. A public campaign on the
possibilities for EEE producers to solve the problems related to their
obligations is also lacking.
Collection of WEEE by the informal non-authorised sector constitutes a major
problem for the establishment of a formal and reliable WEEE collection system.
FIC Recommendations

Local authorities should do more to provide efficient WEEE collection points,
working in conjunction with EEE producers.
The environmental authorities should mount an active public information campaign
on EEE and WEEE issues, which should increase awareness of the need for WEEE
collection, recovery and recycling.
Fulfilment of the reporting obligations by the local authorities and economic
operators involved in the collection of WEEE should be a priority in the implementation process.
Funding (including grants) should be offered for the development of reliable WEEE
collection and for WEEE recovery and recycling facilities.

3.2.3 Climate change issues
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EU Directives 2003/87/CE and 2004/101/CE regarding the GreenHouse Gases (GHG)
emission trading scheme were transposed into Romanian legislation by GD No.
780/2006. Consequently, based on a published methodology, a National Allocation
Plan setting “caps” for GHG emission rights for the production plants of companies
in industries subject to the regulation was submitted to the European Commission
(EC) for approval in December 2006. Since then, the GOR has held
several rounds of clarification with the EC, and was required under EC Decisions
made on 26 Oct 2007 to reduce its national emission levels (national caps) as follows:
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• 10.8% reduction compared with the original GOR proposal for 2007;
• 20.7% reduction compared with the original GOR proposal for 2008-2012.
The authorities subsequently issued regulations diminishing the emission rights of
Romanian companies at individual installations level by the same percentages
required by the EC at the national level, and the New Entry Reserves. Consequently,
some major industries will be seriously affected.
The reduction of the New Entry Reserve, dedicated to new and extended capacity
installations, but also the lack of a clear eligibility criteria and allocation methodology for this Reserve, will additionally increase economic risk and hinder future development of industrial installations under the Directive.
The FIC supports the GOR’s decision to mount a legal challenge in the European
Court of Justice (ECJ) to the EC’s Decisions on Romanian emission rights. The FIC
shares the GOR’s concern about the potential economic impact on Romanian companies (lower allowances for Romanian companies places them at a competitive
disadvantage compared with those in other EU Member States), and the adverse
effect on potential foreign investors who will be deterred by the high cost of emission
rights certificates.
In addition, at the end of January 2008, the European Commission proposed a major
package of measures to achieve the EU's ambitious targets for reducing greenhouse
gas emissions (including the revision of the European Emission Trading Directive)
and increasing renewable energy between 2013 and 2020.
The new package envisages three focus areas:
-

Promotion of use of energy from renewable sources
Energy efficiency & energy services (including electricity, heating &
cooling, and biofuels) for buildings and industries
CO2 capture and storage (CCS).

It also contains provisions (for EU-ETS) related to Europe wide allocation and
auctioning as a preferred method.
The EU Commission set ambitious targets to be achieved by 2020, which it regards as
essential to combating climate change:
FIC Recommendations

20% less GHG compared to the 1990 level
20% better energy efficiency
20% of energy to be sourced from renewable sources
10% use of bio-fuels in transport consumption.

(1) A proper methodology for allocation and application of the reduction rate
imposed by the EC on the emission rights of each installation should be developed.
The methodology should take into account:
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-

the importance at a national level and the size of various industries
the potential for reduction in emissions through technological
improvements in each industry
the danger of Romania losing future investment to non-EU countries with less
restrictive emissions regimes, without any benefit resulting from reduction of
global GHG emissions (carbon leakage of energy intensive industries).

(2) The GOR should improve the consultation process with industries affected by climate change legislation in relation to the EU-ETS and also post Kyoto
international developments, to ensure smooth implementation which takes into
account the needs of industry.
Active and concerted lobbying should be carried out by all interested parties and
addressed to national and international organisations with the aim of achieving fair
burden sharing between countries, and between economic sectors, for the reduction
of greenhouse gas emissions in the fairest and most efficient way.
(3) In order to meet the defined country targets, the central authorities should:
-

-

set clear and differentiated contribution levels expected from each
industry type, including transport and waste industries, and from non industrial
sectors (e.g. household energy efficiency, in the area of renewable energy)
develop concrete solutions and measures to help achieve the targets set
ensure quick and easy access to information about relevant legislation
introduce market mechanisms to ensure that polluters pay for their
pollution and that more environmentally friendly technologies are supported
(e.g. CO2 captured and stored should be credited as "not emitted" under the EU
Emissions Trading Scheme, and fair rewards should be given for biomass and
waste energy recovered in industry).

Transparent communication and information exchange in the early stages of
legislative developments is highly recommended so that realistic national development plans may be made, and due attention may be given to minimising the negative
effects on business of climate change legislation.
(4) The authorities should agree on a realistic monitoring procedure for CO2 emissions in relation to EU-ETS to avoid excessive costs. Better exchange of information
between the central authorities and the private sector is highly recommended to
improve awareness about problems encountered and find practical solutions to
them.
The authorities should engage in active dialogue with affected industries to help
align various GHG emissions monitoring and reporting requirements. For example
nationwide emission factors (for fuels, materials etc.) should not only be determined
and used for monitoring and reporting the GHG emissions for EU-ETS, but also for
National Inventories and Communications purposes.
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The REACH Regulation regarding registration, evaluation and authorisation of
chemicals entered into force on 1 June 2007 within the EU, replacing 40 other regulations in this field. Government Ordinance (GO) No. 882/1 August 2007 approves
REACH in Romania and creates the institutional framework for direct enforcement
of provisions of the REACH Regulation.
The REACH Regulation is very wide in its scope, covering all substances whether
manufactured, imported, used as intermediates or placed on the market.
Approximately 30,000 substances are expected to be registered over the first 11 years
after the entry into force of the REACH Regulation. If the manufactured or imported
chemical quantity is 1 tonne or more per year, pre-registration (between 1 June and
1 December 2008) should be carried out.
At present, there is a lack of clarity over the application of the REACH Regulation in
Romania, and the authorities have not stated which Romanian regulations will be
superseded by the new REACH, creating confusion for companies.

FIC Recommendations

A strategic partnership should be established with affected industries to ensure
practical efficiency of REACH mechanisms. A sustainable public information
campaign should be initiated by the authorities.
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4.1 POSITIVE DEVELOPMENTS

Since the publication of the 2006 version of its White Book, the FIC acknowledges the
following significant positive changes.
Law No. 380/2006 strengthened transparency by requiring any authority which is a
party to public procurement agreements to make them available to any interested
person.
In October 2007, Romania’s government adopted the Action Plan to verify progress
against four benchmarks: (1) ensuring a more transparent and efficient judicial
process; (2) establishing an integrity agency with responsibilities for verifying assets,
incompatibilities and potential conflicts of interest; (3) conducting professional,
non-partisan investigations into allegations of high-level corruption; and (4) fighting
against corruption, in particular within local government.
In May 2007, Law No. 144/2007 established the National Integrity Agency (Agentia
Nationala de Integritate; “ANI“).
Between October 2007 and February 2008, the Ministry of Justice, through an international consortium financed through PHARE, carried out an extensive public
awareness campaign regarding corruption in public administration and the judiciary.
Since January 2007, Romania’s courts have been using the Electronic File
Management System (ECRIS). The 4th version of the ECRIS system is currently
under development through the PHARE Program. The new version will include judicial statistics providing credible performance indicators and will enhance the transparency and efficiency of the judiciary.
In 2008, the automation of ECRIS’s Electronic Archiving System will ensure the
archiving of the administrative files of courts’ offices, prosecutors’ offices and prions
to improve the management of files and increase the security of document keeping.
Also in 2008, equipment for hearing witnesses whose identity may be hidden is to be
delivered to courts of first instance, tribunals and courts of appeal.
Foreign Investors Council
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On 27 November 2008, the Superior Council of Magistracy adopted a decision which
obliges courts to publish all relevant judicial decisions on the Internet.
4.2 AREAS FOR IMPROVEMENT

Corruption is a difficult subject, and the FIC will not shirk its responsibility to
address it.

4.2.1 General Overview
It is not the FIC’s role to identify any particular individual suspect or act of corruption and no person is named herein. Instead, the FIC takes a macro view and
implores all branches of Romania’s government (Executive, Legislative and
Judicial): (1) to cease denying the legitimacy of the reports quoted below without
providing credible arguments; (2) to stop blaming others for the failure to improve
the situation, including counterproductive criticism of the EU Commission and the
World Bank, two institutions that provide professional assistance and funding to
combat corruption, and, most importantly; (3) to do whatever is necessary to take
action to resolve the problems raised in the reports which are so damaging to
Romania’s reputation.
FDI is one of the most important factors in accelerating the growth of an emerging
market. Corruption is a serious deterrent to FDI, particularly in view of increasingly
strong international legislation. Many countries have made it a criminal offence
under their domestic legislation to give a bribe abroad, a principle which is
enshrined in the OECD Convention on Combating Bribery, ratified by all OECD
Member Countries.
It is consequently imperative that the Romanian government take appropriate and
immediate corrective action to tackle corruption and the inconsistent enforcement
of the Rule of Law. This is essential primarily because the country’s
citizens are entitled to it in an EU democracy. Secondly, since corruption discourages FDI, action is needed to ensure economic growth and stability. Unfortunately,
Romania has been unable to satisfy its critics regarding its commitment to the Rule
of Law, especially as it relates to high-level corruption.
While it is true that no nation is free of corruption, Romania repeatedly is low in the
rankings in almost every report when compared to its neighbours in CEE. This has
far reaching consequences beyond the discouragement of FDI, such as impairing the
ability of Romania to access EUR billions in EU structural funds, and the erosion of
the electorate’s trust in politicians, which, if taken together, will determine the success or failure of any government.
In the early nineties, it could be argued that many Romanians were confused by the
concept of a conflict of interest. The boundaries then were ill-defined in law. Today,
after much education and the passage of legislation, no member of the government
or any private business manager may proclaim his or her ignorance of illicit enrichment and its consequences if the Rule of Law were applied.
4.2.2 International Criticism
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Romania’s critics on these interrelated subjects are numerous and credible.
International organizations, such as the European Commission, the World Bank, the
EBRD, Transparency International, ABA CEELI, Gallup, Freedom House and others
relentlessly issue reports that assail Romania’s poor record regarding the Rule of Law
and corruption.
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These well researched reports are not obscure academic works. Instead, and most
damaging to the reputation of Romania, respected international news media, such as
the Financial Times (UK), the Wall Street Journal (US), Frankfurter Allgemeine
(Germany), Le Monde (France), International Herald Tribune, El Pais (Spain),
Corriere della Sera (Italy), BBC World News (UK), print articles or make broadcasts
which disseminate a damaging profile of Romania around the globe. As a result,
Romania’s international image problem is so widespread, that prominent
organisations and individuals have come to view corruption as the country’s “brand”.
Examples of internationals media reports are as follows:
“The stability of the Romanian anti-corruption framework suffered several serious challenges during the second half of last year. [...]. It is important that the
Romanian authorities regain its momentum on judicial reform and the fight
against corruption so as to reverse certain backward movements of recent
months.’’
(Commission to the European Parliament and Council, “Interim report 12 February 2009’’)
“Corruption is among the most significant deterrents to doing business in
Romania“. (World Economic Forum, “Global Competitiveness Report 2008-2009”)
“The Government seems more determined to fight critics than corruption“.
(The Economist, 23 May 2008)

“The judiciary continues to be perceived as corrupt [being] ranked as the second
most corrupt institution in Romania since 2003. Despite the National AntiCorruption Directorate’s (DNA’s) intensive activity, the justice system has not
yet produced convictions in cases of high-level corruption. In the absence of
decisive action by the judiciary, high-level corruption cases are dealt with in the
press rather than in a court of law“. (Transparency International; “Global Corruption Report 2008”)
“Year after year, from 2002 to the eve of Accession, the DNA was held up by
Romania to the EC and EU-Member States as the country’s shining example of its
determination and seriousness in fighting against high-level corruption. After
Accession, attempts are made to dismantle and disarm this organisation. That
this should happen at a moment when investigations concerning high-level corruption are finally yielding results is no coincidence“. (Freedom House, “Nations
in Transit 2008”)
“In June 2006, the government sent a bill to Parliament to create a National
Integrity Agency (ANI) [to investigate] “unjustified wealth” and the verification
of conflicts of interest of public officials. By making it difficult to start meaningful investigations, by restricting inspectors’ investigative powers and by elevating
the standard of proof for concluding a case, Law No. 144/2007, as enacted, dissipated a precious opportunity for increasing the accountability of high ranking
officials“. (“The Romanian legal framework on illicit enrichment”, Guillermo
Jorge, 2007)
“When it comes to corruption cases, the Romanian judiciary as a whole is still
incapable of applying the Rule of Law in a normal, independent, and professional manner. The Minister of Justice stated on several occasions to the Romanian
Foreign Investors Council
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media that sentences were so lenient because the quality of the evidence presented by the prosecution was too low. This is a remarkable statement indeed.
One would hope that, in applying justice as it should be applied, evidence is
either sufficient, in which case the defendant can be convicted, or it is not, in
which case the defendant must be acquitted. Convicting the defendant “a little
bit” because the evidence is not really convincing, is a rather frightening
approach to the Rule of Law“. (“Expert Report on the Fight against Corruption”,
W. De Pauw, November 2007)
“Biased and unfair decisions of public officials conceal the reasons behind the
decision-making process, thus contributing to market imperfection and the inefficient allocation of resources. A malfunctioning public administration can
increase a country’s risk rating, deterring both local and foreign investment.
Conflicts of interest undermine the proper functioning of democracy and the
Rule of Law. Citizens perceive that public officials are serving themselves, rather
than the public good. (“The Romanian legal framework on illicit enrichment”,
Guillermo Jorge, 2007).
4.2.3 Domestic Criticism

Romania’s government may attempt to deflect international criticism by characterizing it as “interference” in her sovereign rule. But this is not only an international
phenomenon. Similar criticism also emanates from domestic organizations within
Romania such as The Advocacy Academy, Alian]a Civic`, Group for Social Dialogue,
SoJust, Romanian Academic Society (SAR), Initiative for Clean Justice, Freedom
House, Timi[oara Society, Society for Justice Association and others.
The government is solely accountable for its record as perceived by its own citizens.
A recent Gallup survey indicated that 86% of Romanians say corruption is widespread
throughout their government. Romania’s rank was 93 out of 101 countries surveyed.
In addition, only 33% of Romanians say they have confidence in their judicial system,
according to the survey. Examples of domestic media reports are as follows:
“The condition of the Justice system is alarming. Reform must be re-launched,
with some results to be expected, if the reform is successful, around 2009-2010“.
(Minister of Justice, June 2008)
“Romanian lawmakers block corruption probes of former top officials. The lower
house of Romania's parliament rejected a request by the National AntiCorruption Directorate (DNA) to begin investigations [of] former Ministers“.
(Mediafax, Nine O'clock, Agerpres, AP, Adevarul, AFP, Reuters, AP, Mediafax,
11-13 August 2008)
“There is no law but power“. (Romanian Academic Society)
“The practice of adopting legislation for specific purposes continues, which,
according to the World Bank, is a sign of institutionalized corruption. Law No.
69/2007 modified Law No. 78/2000 regarding the sanctioning of corruption,
specifically the felony of granting illegal loans, deeds punishable by 5 to 15 years
imprisonment. As a consequence, the DNA had to close over 50 cases, some of
them involving prejudices to the state budget of hundreds of millions of Euros.
Among the potential beneficiaries of the amendment were a former member of
the CSM, bankers and important businessmen“. (“The Initiative for a Clean Justice”, a Romanian Alliance of NGOs, June – November 2007)
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“Half of the Romanian magistrates believe that the files presented in court are
not randomly attributed. Legal experts explain that there are quite a few methods to choose the judge one needs for a certain file“. (Various Romanian media,
9 May 2008)
“Many candidates were under criminal investigation as Romania’s local election
campaigns began. The record belongs to the county of Gorj, where all the candidates for the county council in the local elections of June 2008 were under criminal investigation“. (Various Romanian media, 30 April 2008)
“Regarding the pervasive corruption in Romania, much has still to be done in
order to have the Rule of Law function adequately, and no individual, however
highly placed in the political or economic hierarchy, be beyond the reach of justice“. (Romanian MFP, Financiarul.ro, 12 August 2008)
A meaningful decline in corruption in Romania cannot be claimed to exist until the
government is able to satisfy its legitimate critics.
FIC Recommendations

The government must do all that is necessary to improve the damaging content of
international and domestic reports and elevate Romania’s rating from the bottom of
the corruption lists.
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5.1 POSITIVE DEVELOPMENTS

In the 2006 version of its White Book, the FIC pointed out that virtually none of its
previous recommendations regarding the creation of a national corporate
governance code had been addressed.
Prior to EU accession, both the Comisia Nationala a Valorilor Mobiliare (Romanian
National Securities Commission; the CNVM) and the Government displayed a
genuine willingness to adapt Romanian law to the EU acquis communautaire and its
directives.
However, a corporate governance code should not be restricted to listed companies.
As a very brief historical background, in Europe, the first national code was established in 1992 with the issuance in Britain of the Cadbury Report. The positive
outcomes of the British code led to the adoption of similar codes of best practice in
almost all other European countries.
In Eastern Europe, codes have existed since 2000 when Romania issued the first, for
which it should be congratulated.
The Consolidated Capital Market Law (No. 297) was enacted in 2004 to broadly align
the Romanian capital market with general principles of European standards.
In addition, secondary CNVM Regulation 31/2006 provided for the enforcement in
Romania of certain European Commission Directives starting on 1 January 2007.
However, Romania’s legislature and regulators have not provided guidance regarding
corporate governance for all companies, or implemented policies leading to substantial trust in and growth of Romania’s capital markets.
As a result, Romania has fallen behind, and the health and operation of its listed
markets is judged to be the poorest in all of the EU 27 Member States (see citation
below).
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Currently, market capitalisation of the Bucharest Stock Exchange “BVB“ is highly
concentrated and dominated by a few large companies, investment funds (such as
the SIFs) and banks.
5.2 AREAS FOR IMPROVEMENT
5.2.1 Creating Romania’s National
Corporate Governance Code

We all depend on businesses to innovate and provide jobs. Well-managed, financially sound companies are of crucial importance to the competitiveness and health of
Romania’s economy. They are the engine of economic growth and prosperity.
Good corporate governance addresses the interests of all stakeholders: shareholders,
administrators, employees, suppliers, creditors as well as Romania’s fiscal authorities and the needs of the state budget. Adopting international standards helps
companies operate better and prepares them to withstand crises. Therefore, it
should be a matter of public policy to encourage good corporate governance standards for all companies, whether listed or not.
Good corporate governance is fundamental to facilitate access to capital and
decrease volatility in personal savings. Adequate sources of funding are essential to
promote growth. International investors may easily move their capital from one
financial market to another which possesses more favourable conditions. Certain
corporate governance behaviours are widely practiced globally to attract capital and
maximize returns to investors, both domestic and foreign. Best practices address
issues such as shareholder protection, disclosure of information, functioning and
accountability of boards, remuneration of management and control of risk.
Financial scandals such as Enron and WorldCom in the United States and Dutch
retailer Ahold and Italian agri-food giant Parmalat in Europe, put pressure on governments, institutions and companies to conform to best practices. In addition, new
EU initiatives were needed in corporate governance because of the enlargement
process, the globalization of capital markets and the promulgation of international
standards.
In 2003, the European Commission released “Modernising Company Law and
Enhancing Corporate Governance in the European Union” (COM-284). COM-284
addressed three fundamental areas: (1) enhancing disclosure; (2) strengthening
shareholder's rights; and (3) modernising the board of directors.
Although Romania had a rudimentary corporate governance code as early as 2000, it
has fallen behind with regard to improvement and enforcement of that code.
Romania cannot be expected to operate on par with mature markets. Nevertheless,
in a competitive world, Romania’s situation must be measured.
A fair method to evaluate Romania’s position is a peer comparison. In 2007, Hermes,
Postma, and Zivkov published a paper in the Journal for East European Management
Studies comparing the corporate governance codes of seven East European countries, i.e. the Czech Republic, Hungary, Lithuania, Poland, Romania, the Slovak
Republic and Slovenia.
Whereas the Czech Republic and Slovak Republic codes include a high number of
COM-284 recommendations (16 and 15 respectively out of 18), the Romanian code
includes only 3, marginally incorporating the recommendations of COM-284.
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As a result, the authors concluded:
“In the case of Romania, the contents of the Romanian code reflect the extremely low
quality of governance: weak rules of law, low regulatory quality and low control of
corruption. Very low levels of stock market development are associated with low
numbers of recommendations covered by a country code. Romania stands out in this
respect; it has the least developed stock market.”
A current review of Member countries’ incorporation of EU-recommended company
directives dated as recently as 25 August 2008 reveals that, while 26 members consistently averaged between 60-70%, Romania stood in last place in stark contrast with
only 25%, being less than half that of every other Member State.

FIC Recommendations

With regard to corporate governance, this is not the time for a small step.
Romania must leap ahead to close the gap and meet the challenges of a competitive
financial marketplace by implementing a modern corporate governance code.

5.2.2 The Code Committee

The objective should be to create a Code that facilitates the market, but does not
micro-manage companies, thereby penalizing entrepreneurship. The Code should be
consistent with the Rule of Law and articulate division of responsibilities among
regulatory and enforcement authorities. Numerous and diverse groups in Romania
have a substantial stake in a good corporate governance code. These include the BVB
as one operator, the CNVM as a regulator, the Parliament as the law making body,
institutional investors as market makers, and, of course, the small, nearly voiceless
investor as the bulwark of the market. In addition to these obvious actors, there are
other stakeholders such as company employees, their unions, the community at
large, academics, auditors and lawyers. If any of these groups seize control over the
drafting of the Code, the result will be a biased view with a narrow, self-serving focus.
The latest data from the Register of Commerce indicate that there are more than
1,700,000 companies registered in Romania. Of these, fewer than 1,800 are traded on
RASDAQ, and fewer than 70 are traded on the BVB. These statistics must be borne
in mind when considering the balance on the Code Committee.

Foreign Investors Council

37

CHAPTER 5

CORPORATE GOVERNANCE

FIC Recommendations

Romania’s corporate governance code should be drafted by a diverse group of
persons comprising a Code Committee where no participant may wield undue
influence. The Code should enjoy broad consensus after constructive debate.
As proof of that consensus, all companies seconding persons to serve on the Code
Committee should adopt the Code.

5.2.3 Starting Point

The FIC reviewed the draft Corporate Governance Code proposed by the BVB.
However, Romania’s corporate governance code should not be restricted to listed
companies. Fully developed, robust and mature best-practice codes are widely available in the EU and it would be unprofessional to ignore this existing body of work.
Best practice, by definition, is an ideal. Any company may aspire to that ideal. There
should not be a separate, less than ideal corporate governance code for non-listed
companies. Furthermore, the wide spectrum and diversity of non-listed companies
would blur corporate governance standards, with confusing thresholds dictating
when a particular company should “graduate” to the next level of governance. In
addition, a single best practice Code facilitates uniform training. Capital providers,
whether of equity or debt, would then have a common ideal on which to make their
judgements. Altogether, this would create a good corporate governance culture
throughout Romania.

FIC Recommendations

Romania should not try to reinvent the wheel. Instead, it should capitalize on best
practice codes already existing in the EU and adopt these as a basis for its own Code.

5.2.4 Preparation

The Code Committee should be a working committee, not a collection of individuals
sitting in an honorary position. The 2004 revised OECD Principles of Corporate
Governance is the most significant multilateral statement on corporate governance,
and is adaptable to varying social, legal and economic contexts. It is the globally
accepted benchmark.
The OECD and other international organizations, principally the World Bank, the
IFC and the EU, maintain comprehensive websites which provide a wealth of information regarding corporate governance philosophies and case studies. In addition,
country specific websites present the practical application of codes in the marketplace. In particular, the Dutch and Belgian codes are widely viewed as “best practice”
codes in the EU.
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FIC Recommendations

Prior reading and understanding of best practice principles and codes as well as
other essential background material should be a pre-requisite for sitting on the Code
Committee. Professional preparation is required; no one should appear empty-handed or as a novice.

5.2.5 Regulatory Basis

There are fundamental differences between codes that are based on mandatory law
versus voluntary codes.
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Regulation by Law
Goal
Foundation
Application
Focus
Modifications

Regulation by Code

Establishes minimum
requirements
Politically legislated
at state level

Defines ideals and promulgates
best practice
Broad consensus at EU and
international levels

Mandatory

Voluntary (subject to minimums)

Rigid government regulator’s Flexible shareholder
perspective
(owners’) perspective
Slow, cumbersome

Relatively quick to implement

Although the Code would be mandatory for listed companies, unlisted companies,
including SMEs, should be encouraged to adopt it too.
FIC Recommendations

Voluntary code-based regulation is most appropriate for and has been most successful in emerging markets, and Romania should not deviate from this practice.

5.2.6 The “Comply or
Explain” Principle

The Company Reporting Directive amending the Fourth and Seventh Company Law
directives became effective in June 2008. This directive requires every publicly traded company to provide a corporate governance statement in its annual report. The
statement must: (a) identify the corporate governance code that applies to the company; (b) describe to what extent the company complies with that code; and (c)
explain why it does not comply with certain provisions. This “comply or explain” principle forms the basis of the EU code-based approach, is market-led, and is well suited to Europe because its flexibility takes into account a company’s individual circumstances and the differences between national codes within the EU and elsewhere.
For example, a company listed in Romania that is a subsidiary of a foreign parent listed on another international financial market should be permitted to follow a corporate governance code applicable to its parent company, not the Romanian code.
However it would have to explain this in its annual report. The “comply or explain”
principle can work only if the regulatory framework ensures that companies respect
their obligation to explain adequate reasons for non-compliance. Nevertheless, while
the Code should maintain flexibility, a certain amount of financial and non-financial
disclosure must be required.

FIC Recommendations

A main feature of Romania’s Code should be the “comply or explain” provision in concert with EU best practice.

5.2.7 Other Considerations

It is not necessary to list all of the components of a modern corporate governance
code in this White Book. There is comprehensive research and material available in
the marketplace. However, the FIC does draw attention to these modern concepts:
Diversity in the composition of supervisory boards. In addition to expertise, independence is a crucial requirement for a properly functioning supervisory board.
Supervisory board members should operate independently of each other and of the
management board members. The way to establish independence is to ensure that
the board is of diverse composition with respect to gender, nationality, age, expertise and social background. Women in top positions should be viewed in the context
of equal treatment.
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Remuneration Policy. The supervisory board should be responsible for determining
the remuneration policy management board members and executives, including the
ratio of fixed to variable and short-term to long-term remuneration. Remuneration
and its components should be designed to reinforce management board members'
and executives’ commitment to the company and its objectives.
Accountability. Management board members and the executives should have collective responsibility for the company’s financial and non-financial statements, and
their statements with regard to the corporate governance code which applies.
Relationship Between Remuneration and Corporate Performance. There should be a
positive correlation between the creation of shareholder value and overall remuneration. A bonus should be awarded for increased turnover and profitability. The award
of shares and options should be closely related to the creation of shareholder value.
The variable part should be related to previously determined and measurable shortterm and long-term objectives. If the variable pay is granted on the basis of financial
or other data later found to be incorrect, the company should be entitled to claw
back the unjustified pay.
Risk Management. The company should explain its strategic, operational, financial,
legislative, regulatory and financial reporting risks.
Independence of Committees. The company should establish minimum standards on
the creation, composition and role of the nomination, remuneration and audit committees to avoid inherent conflicts of interests.
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5.2.8 The Code Committee
as a Continuing Body

The work of the Code Committee should continue after the publication of the Code.
The core principles will endure and remain relatively stable. However, best practice
will evolve over time. The Code Committee should hear complaints, consider recommendations and control the evolutionary process of amendments.

FIC Recommendations

The Code Committee should monitor and reward companies for exceptional
application of the Code. Such recognition may result in market pressure for
recalcitrant companies to apply the Code without excessive over-regulation
and punishment methods. Shareholder activism can be a powerful alternative to
regulatory interference.

Foreign Investors Council

Energy Sector

6.1 POSITIVE DEVELOPMENTS

Significant progress has been made in the electricity sector in recent years.
Some distribution companies have been privatised, allowing strong players to enter
the Romanian market (Enel, E.ON, CEZ) and creating the platform for continuous
investments in the distribution network that will lead to a real increase in the quality of service.
As of 1 July 2007 the market was fully liberalised in line with European regulations,
creating the legislative framework for competition, but major steps must still be
taken before the effects of an unbiased, competitive environment can be seen.
In the last few years, many investors have announced their intentions to invest in
energy generation in Romania, both in renewable energy sources and fossil fuel
based plants, but actual results are still to be seen.

6.2 AREAS FOR IMPROVEMENT
6.2.1 Electrical Energy market

The energy market was theoretically fully liberalised on 1 July 2007, but the generation sector is still wholly owned by the state, and this creates distortions in the market. Consequently, competition is limited. The amount of energy traded on transparent OPCOM (Romanian electricity market administrator) platforms has begun to
increase constantly, but half of the total energy consumed on the free market is still
traded outside OPCOM, through bilateral contracts, the terms and conditions of
which are not disclosed.
It is expected that a single state company will be created, integrating all non-privatised distribution and supply companies with the main producers (such as
Hidroelectrica, Complex Turceni, Complex Rovinari, Electrica Transilvania Nord,
Electrica Transilvania Sud and Electrica Muntenia Nord).

FIC Recommendations

The GOR should support new players entering the generation sector, and also
accelerate the privatisation of generation assets, consequently allowing real
competition into the market. Developing a market structure which can foster
competition should be of paramount importance. If a single entity controlled by the
State and integrating all non-privatised providers is to be established, there should
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also be an enhancement of the role of independent regulation authorities,
liberalisation of the generation sector and encouragement for the creation of other
strong integrated players which can balance the incumbent position of the new
entity. For real competition to be established, it is also crucial that all the energy for
the free market comes through the OPCOM platform.
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6.2.2 Renewable energy promotion

The current support framework for energy production from renewable sources is
constantly changing, and the national targets for the use of green energy are ambitious and have required significant efforts at all levels in order to be met. A clear and
stable legislative framework is a prerequisite for the development of the renewable
energy sector. The complex process for obtaining all required authorisations for
construction is also a significant barrier for investors. The regulations on the connection of the new renewable power plants to the transport grid are also unclear and
discouraging for investors, but these are currently under review.

FIC Recommendations

Legislation to support energy production from renewable sources should be
improved, setting long term (e.g. 15-20 years) support mechanisms, and securing an
adequate incentives system. Subsidies should be well targeted with a primary focus
on those technologies that will make the greatest contribution towards meeting
renewable related targets. In addition to the Green Certificate system, and assuming
that subsidies are well targeted and intelligently designed, new financial incentives
will be required over the period 2009 – 2020 in order to meet these targets. Special
attention should be given to the development of the heating-cooling sector through
creating a clear legal responsibility to maximise the renewable energy sources where
possible (biomass, solar collectors, geothermal). The possibility of creating a single
contact point for all permits and authorisations needed for an investment in renewables should be analysed. Legislative arrangements to facilitate investments in the
transport grid must be accelerated, particularly to ensure that these investments can
be made without incurring bureaucratic delay. In addition, effective rules for connection to the grid must be drafted and approved quickly in order to avoid a high
number of requests without secure financing leading to an overcrowded system, and
blocking the implementation of other projects. Another important issue with respect
to grid connection is related to cost allocation, which has the potential to undermine
some investment projects that must go ahead if Romania is to meet its 2020 targets.

6.2.3 Environmental policies
and security of supply

The current energy mix (in 2007: coal 42%, hydro 26%, gas 17%, nuclear 13%, oil 1%,
others 1%) in Romania is satisfactory. However, the CO2 emission restraints imposed
by the EU and the Kyoto protocol will require major investments, as most of the generation assets have very high emission levels because they use old technology.
The additional costs which are likely to be generated in view of the probable future
requirement for Romania to buy CO2 emission permits could lead to a major increase
in energy prices which would have a huge impact on the entire economy.

FIC Recommendations

The GOR should support the use of an energy mix that can assure security of supply
and the accomplishment of the EU and Kyoto goals in terms of CO2 emissions
(EU and Kyoto 3rd phase goal: CO2 reduction of 20% by 2020 compared to the base
year, 1990) while maintaining reasonable energy prices. The system cannot rely only
on the development of renewables and Romania should also consider increasing its
installed nuclear capacity. The old coal power plants can also significantly reduce
CO2 emissions by using the latest technologies and this can be achieved by increasing competition and investment by the privatisation of the generation sector.
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6.2.4 Energy efficiency

Romania currently has the legal framework for the efficient use of energy both for
industrial and household consumers, but the application of these laws is inconsistent. A very high number of plants are old and energy-intensive, requiring large
investments to be able to improve energy efficiency. For household consumers,
energy efficiency has not been a serious concern up to now, and efforts need to be
made to improve public awareness of the importance of this issue. Energy efficiency
is also critical to the outlook for renewable energy, as the share of renewable energy
in final energy consumption depends on the level of final energy consumption, which
is strongly influenced by the effectiveness of the energy efficiency policies and the
resulting relationship between energy demand growth and GDP.

FIC Recommendations

It is crucial that the GOR should invest in reducing energy demand by improvements
to energy efficiency. This should be done by introducing upgraded and modern technology, and changing consumer behaviour. Measures should be taken to educate all
consumers, and to support investments in energy efficiency.
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7.1 POSITIVE DEVELOPMENTS

During recent months, some progress has been made with certain issues on agriculture such as:
-

7.2 AREAS FOR IMPROVEMENT

The Agency for Payments and Intervention in Agriculture (APIA) has been
established to provide access to EU funding and
The National Plan for Rural Development has been completed and submitted to
the European Commission. Approval is expected in the near future, which will
allow access to European funds for investments.

As a proactive measure against the effects of the world financial crisis, the Romanian
Government should guarantee the success of the implementation of projects
achieved from structural funds.
Taking into account the lending restrictions and the cost of interest to co-finance the
projects, the forms of guarantee and subsidy for the interest should be proposed in
anticipation of market difficulties.
By close collaboration, the Government, the National Bank of Romania, the banks as
well as investors in agriculture could overcome the absence of co-financing, guaranteeing a satisfactory absorption of such structural funds.

7.2.1 Development of a
Medium and Long Term
Strategy for Agriculture

Since Romania is now an EU Member State, farmers must comply with the requirements of the Common Agricultural Policy. Consequently, the priorities for the financing of different types of farming or of investment projects may be assessed based on
strategies drafted by the GOR and approved by the European Commission.
The GOR has prepared only one draft plan for rural development, which is currently
awaiting approval from the European Commission. This would then allow financing
of the first investment projects submitted since March 2008.
World economic developments, in particular the climate change have led to a continuous rise in the price of agricultural products which may be used both for food and
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for the supply of fuels. Romania, with its 9.2 million hectares of arable land, could
make an important contribution to providing Europe’s future food and green fuel
needs.
FIC Recommendations

Priorities and targets should be defined for agricultural activities to maintain a legislative framework which will ensure a stable business environment and multi-annual planning of the appropriate budgets.

7.2.2 Incentives for the
Grouping of Plots of Land

The main disadvantage in Romanian agriculture is the excessive fragmentation of
agricultural plots. This has a significant effect on the costs incurred by each farmer,
making productivity among the lowest in Europe, both for vegetable and animal
products. In recent years, the GOR has not taken any steps to encourage the grouping of plots.

FIC Recommendations

Agricultural production should be rationalised. Policies to improve competitiveness
need to be introduced urgently, including subsidies and incentives for associations
and cooperatives.
Subsidies are needed to encourage farmers to associate, either in cooperatives or in
simple associations which will allow joint cultivation of agricultural land. In addition, the costs of registration of plots in the land registry should be reduced, and the
progress of legal actions involving claims on plots should be accelerated.
These measures would improve the current slow process of grouping of plots.

7.2.3 Improvement of the
Agricultural Infrastructure

Romania has one of the poorest infrastructures in rural areas in Europe. Only 25% of
its villages have running water, while sewerage systems and treatment plants do not
exist in most villages and communes. Only about 5% of the arable agricultural surface area is served by an irrigation system, and this is over 30 years old, with obsolete equipment which has high maintenance costs.

FIC Recommendations

It is essential that the national plan for rural development should include significant
improvements to water supply, sewerage and water treatment systems in rural areas.
Introduction of a modern irrigation system, using the latest technology, is an urgent
priority, and use of alternative energy sources in agriculture, such as solar and wind
power should also be promoted. Access roads to agricultural plots need to be
upgraded.

7.2.4 Organising an
Effective Information
Campaign about EU Funds

Pre-accession EU funding programmes- ISPA, Phare and SAPARD - had limited success because the level of absorption was quite low. Although the funding programme
extended over 5 years (2003-2007), only around 10,000 entities benefited out of
50,000 targeted potential beneficiaries because of the lack of information about eligibility.
Post-accession funding is much greater, giving a real opportunity to improve the performance of Romanian agriculture, and bring its standards of efficiency closer to
Western European levels. To encourage the take-up of these funds, an ongoing promotion and information campaign needs to be mounted, based on a professional communications strategy.

FIC Recommendations
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An effective information campaign is needed to obtain a good absorption rate for
EU funds.
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7.2.5 Veterinary Services

Romania’s accession to the European Union triggered the enforcement of new laws the acquis communautaire - especially with regard to the production and processing
of food products of animal origin. The large amount of new legislation adopted and
implemented in a relatively short time resulted in inconsistencies in the interpretation of such laws. The aim should be the uniform and transparent application of
these laws throughout Romania, with focus on the purposes for which they were
intended and the way they are applied in the rest of the EU.

FIC Recommendations

European law should be enforced uniformly and fairly by the veterinary authority and
other state institutions. The new legislation needs first to be understood at local
level and afterwards appropriately implemented at national level.
Effective ongoing training should be provided to the staff of the Sanitary and
Veterinary Authority for Food Safety (ANSVSA) so that they apply the new legislation correctly and fairly. ANSVSA should closely follow changes to European legislation and enforce them correctly, with appropriate transition periods as necessary.

7.2.6 Law on Labelling

The frequent changes to the law on labelling have led to confusion, both at the level
of processors and that of traders and consumers. European law on labelling must be
observed. Varying interpretations of the legislation should be discouraged, because
this causes confusion both among producers and consumers. It also means that
labels have to be changed frequently, generating additional costs.

FIC Recommendations

European legislation needs to be followed and implemented correctly, without
subsequent modifications at a national level generating additional costs.
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Romania is eligible for substantial sums in EU funding to help bring the standard of
living closer to that in other EU member states. This presents a historic opportunity
for extensive modernisation programs to improve the infrastructure in a wide range
of sectors, making the country more attractive to investors, and allowing Romaniabased companies to compete more effectively within the European Single Market.
Much EU funding is available to the private sector too, presenting opportunities for
Public Private Partnerships, which can bring private sector business acumen to
improving the state infrastructure.
Even in normal economic circumstances, it would be imperative for the Romanian
government to take full advantage of this massive opportunity, and ensure a very
high level of takeup of EU funds. In the present climate of global financial uncertainty, it is even more essential. Effective use of EU funds will not only improve
Romania’s infrastructure, but it can also act as a stimulant at a time of economic
downturn. Infrastructure projects using EU funds can create jobs, particularly in
construction, which is now badly affected by the decline of the real estate sector.
But effective use of EU funds will not only benefit construction. It will have a positive effect on the entire economy. Yet so far, the take-up of EU funds has been poor,
both before and since accession. So the Romanian government needs to do much
more to ensure that this major opportunity for development is not wasted.
Foreign Direct Investment (FDI) has been a strong factor supporting Romania’s economic development during the last few years, both in terms of quantity and quality.
According to data published by the Romanian Central Bank, Euro 9.02 billion entered
Romania as FDI in 2008, representing the main lever to balance the current account
deficit fluctuation by -53.5% in that year. In 2008, Romania was the second largest
recipient of FDI in the CEE region after Poland. The main growth sectors in recent
years have been construction, real estate, the manufacturing industry, financial
services and insurance.
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In addition to bringing money into the country, FDI has also led to technological
improvement because of transfer of technologies and know-how. Most foreign
investors use the latest technology, either to follow European Directives, or because
they choose to do so for efficiency reasons.
In the past, Romania has proved attractive for investors because it is a growing market and has other favourable economic factors such as relatively low costs of labour,
energy, taxes, etc. It is a large market (population 22 million) in comparison with the
surrounding countries (e.g. Bulgaria, Serbia, Hungary). EU accession on 1 January
2007 gave Romania added stability as an investment destination, as well as offering
access to the EU Single Market. Many investors consequently chose Romania as a
base for their activities in the wider South East European region.
However, some investors have come to view Romania as less attractive, because of
macro-economic risks (which include a strongly negative trade balance and a high
current account deficit) as well as increased costs of labour and energy. Legislative
instability is also a disincentive to FDI. A law on investments was supposed to have
taken effect from 1 January 2007, when the previous investment law expired.
However, this did not happen, and between 1 January 2007 and June 2008 foreign
investors were left without a regulatory framework. A Government Emergency
Ordinance (GEO No. 85/2008) was finally passed in June 2008 setting a framework
for investment incentives, and creating a new Romania Investment Agency (ARI),
which will act as a one stop shop to advise investors on available facilities. ARI will
replace the former Romanian Agency for Foreign Investment (ARIS).
There has also been significant instability in fiscal legislation, for example regarding
VAT, and lack of transparency over state aid. This has been damaging, particularly
since Romania’s competitive advantages are diminishing. Delays in setting the legislative framework for the allocation of EU funds have a significant negative effect on
FDI, as investors have been unable to take advantage of many funding opportunities
which ought to have been available.
The FIC also recommends that the authorities pay closer attention to the key role
that the country’s infrastructure plays in the decision making process for investments. It is widely acknowledged that much needs to be done in the next few years
to upgrade Romania’s infrastructure and utilities. Lack of progress could reduce the
country’s attractiveness for investors, and there are some signs that Romania’s infrastructure weaknesses are already having a negative effect on investment decisions.
Bulgaria, for instance, which has done more to upgrade its infrastructure in recent
years, experienced stronger investment growth. This is all the more imperative in
view of the substantial amounts in EU funding which are available to support investment in Romania’s infrastructure. In addition, infrastructure projects should be
organised efficiently and follow a strict timetable, with penalties for delays, so that
contractors are properly accountable to the public.
There are numerous ways in which Romania’s infrastructure could be improved to
create more attractive conditions for investment.
FIC Recommendations
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As an urgent priority, the GOR needs to improve efficiency in the use of EU funds.
The GOR should set ambitious targets for take-up of EU funds, and should aim to
equal or improve on the absorption rates achieved by the best performers among
countries which joined the EU in 2004. To achieve this, it should make sure that the

CHAPTER 8

EU FUNDING AND INVESTMENT SUPPORT LEGISLATION

right personnel are in place in the various ministries which are eligible to administer EU funded projects, and that these staff have the authority to implement programmes effectively. Bureaucratic obstacles to a good absorption rate of EU funds
need to be eliminated. In addition, the GOR should establish an ongoing review
mechanism to ensure that those responsible for developing EU funding related programmes are held accountable for their performance, and that shortcomings related
to individuals or procedures can be identified at an early stage.
The FIC welcomes the new Government Emergency Ordinance on investment (GEO
No. 85/2008), and views it as a promising beginning towards adopting EU regulations
on public aid, increasing transparency, encouraging fair dialogue with stakeholders
and ensuring good performance from the new Romanian Investment Agency. The
GEO should be a first step towards implementing clear and transparent procedures
in granting public aid to business. This new legislation should be one stage in an
ongoing process. There is currently no centralized summary of potential available
state aid (fiscal incentives, exemptions from local taxes, etc.), limiting
transparency.
The GOR should take active measures to promote Romania abroad, including a marketing campaign.
A discussion forum should be organised, led by the MF in which infrastructure
providers from the public and private sectors may meet to discuss investors’ needs,
including development of roads, railways and energy networks. The aim should be to
anticipate investors’ requirements in advance, hence acting as a boost to FDI, rather
than reacting to deficiencies once the investments are already in place. The FIC
believes that the MF is well placed to lead this forum, because it has representatives
in most of the large utility companies, and is involved in the preparation of their
investment plans. In addition, the MF approves all investment projects in infrastructure involving funds from the State Budget. Potential investors also attach high value
to information provided by the MF.
The reactivated ARI should be under GEO No. 85/2008 and should be chaired by a
leading member of the GOR (such as a State Secretary reporting to the Prime
Minister) allowing it to have balanced relationships with other stakeholders. The
chairperson should have a strong economic background. The agency should have the
following objectives:
- To be a real one-stop-“information”-shop for potential investors looking for
guidance on investment opportunities, potential locations, existing incentives
and state aid schemes;
- To draft a Memorandum of Understanding (MoU) for each major investment,
and arrange for this to be signed by all relevant public authorities (state aid
providers, institutions responsible for infrastructure development, local
authorities etc.) involved in the investment process;
- To follow up on the implementation of MoUs once they have been signed;
- To promote investment opportunities in Romania actively, emphasising the
country’s competitive advantages;
- To actively promote a closer relationship with each of the Regional Development
Agencies to provide support on local issues too.
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